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SOME PARTICULARS 


OF THE 


LIFE and CHARACTER 


O F 


Sir ROGER HOG of Harcarſe, one of the 
Lords of Seſſion and Juſticiary. 


IR Roger Hog of Harcarſe, was Son of Mr. William Hog of 
8 Bogend, in Berwick-ſbire, an Advocate of Knowledge and 
Reputation, who wrote ſeveral Obſervations on the Law of 
Scotland, before the Reſtoration. He educated his Son, the 
Collector of theſe Deciſions, in all the Parts of the Law, neceſ- 
{ary to qualify him for that Profeſſion: which he practiſed at the 
Bar, from the time he entered Advocate 1661, with Applauſe 
and Succeſs. In November 1677, he was knighted at London by 
King Charles II. and promoted to be one of the Judges of Seſſion 
and Juſticiary ; which Truſt he executed with Knowledge and 
Integrity. He was in high Eſteem with all the great Lawyers 
of his time, for his Judgment and Induſtry. It was during this 
Period that he collected theſe Deciſions, in all the common and 
remarkable Caſes which occurred. As he intended them for his 
own private Uſe only, he deduced them very conciſely, but at 
the ſame time accurately, and always pointing out the Prin- 
ciples upon which they were determined, 


In 


E [1 


In the famous Trial of the Earl of Argyle, for explaining the 
Teſt 1681, he reſolutely gave his Judgment againſt the Rele- 
vancy of the Libel and Sentence of Condemnation pronounced 
upon it. He was continued however in the Seſſion and Juſti- 
clary till March 1688; at which time he was called upon, with 
others of the Judges, by the Miniſtry, to give his Opinion con- 
cerning ſome high Points of the Prerogative ; and his Anſwer as 
a Judge and Lawyer (tho given in private) proving diſagreeable 
to the Syſtem of the Perſons then in Power, he was diſmiſſed 
from his Offices; whereupon he retired to the Country, and li- 
ved quietly, without any complaint againſt the Government, 
nor did he ever reveal the Particulars of his Deprivation. 


| Upon the Revolution he was again named one of the Jud- 
ges of Seſſion and Juſticiary, and had other high Stations in 
the Law in his Offer, but ſtill declined them, tho then only 
a few Years above fifty, and poſſeſſed of a moderate Fortune. 
He died in 1700 in the 65th Year of his Age; and both in his 
public and private Capacity, was {ſpoken of by all Parties with 
Honour, as a Perſon of great Knowledge and Probity. 
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The Lords of CounciL and SESSION. 


ADJUDICATIONS. 


I. Firſt adjudication upon an apparent heir's renunciation was ordain- 
A ed to be ſeen by a con-creditor, and not allowed to paſs ſummari- 
ly, November 1681, Lord St. Andrews contra Simſon. 

II. An adjudication againſt three fiſters, heirs-portioners, whereof two re- 
nounced to be heir, found null as to the third of the fiſters not renouncing, 
and reſtricted to the debt in the decreet cognitionts cauſa ; as to which it was ſu- 
ſtained December 2.1681, Johnſton contra Melvil: but thereafter, January 27. 
1682, the Lords ſuſtained it only as a real ſecurity for the principal ſum, an- 
nualrent and neceſſary expences, and not for accumulations ; and found, that 
it could not expire, tho' no order were uſed. 

III. An adjudication on the late act of parliament found not to ſtop perſonal 
execution, till the adjudger attained poſſeſſion of the lands, March 8. 1682, 
Boyd contra Lord Dalhouſy. 

IV. A creditor may adjudge any part of his debitor's lands he thinks fit, 
and the Lords of ſeſſion have not power, by the act of parliament, to deter- 
mine localities at their option, November 1682, contra my Lord 
Cardrsfs ; and the Lords found the debitor obliged to produce a rental of 
his whole lands, in caſe he ſtopt an adjudication of the whole eſtate. 

V. In a competition betwixt Edward Ruthven's creditors and Patrick Ker, 
who had adjudged a right of annualrent out of my Lord Callender's eſtate, 
belonging to Riven the common debtor : it was alledged for the reſt of the 
creditors, That Patrick Ker could not have a fifth part more than his princi- 
pal ſum and annualrents ; becauſe, 1. The ſubje& of his adjudication being 
only an annualrent, which upon requiſition will produce ready money; and 
ſo the reaſon in the act of parliament for allowing an additional fifth part, 
vi⁊. that the creditor is forced to take land for his money, doth not hold. 
2. The debtor offers payment of the ſum adjudged for, within the legal of 
five years, which muſt cut off the claim of fifth part more, as redemption 
within the legal would extinguiſh an adjudication, or appriſing of the whole 
lands. 

Anſwered, 1. Non refert whether the ſubje& adjudged be land or annual- 
rent; for if the debitor, upon requiſition, ſhould refuſe to pay, the creditor 
is as little maſter of the money as if lands were adjudged, and the fifth part 
more is granted to creditors, not imply becauſe they take lands for money, 
but alſo by way of penalty for the delay of their payment: for, as Starr ob- 


ſerves, L. 100 is the uſual penalty for 1000 merks of principal, which, with 
A 50 merks 
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5o merks of ſheriff- fee, (that is the 2oth part) extends to 200 merks, the fifth 
part of 1000. 2. Eo ſpecial adjudications be redeemable within five, the 
fifth part is due as in lieu of penalty and ſheriff-fee : as appriſings redeem- 
ed within the legal carry penalties and ſheriff-fees, otherways the adjudger 
would get no allowance of the expence of his adjudication, or of penalties : 
for the act of parliament in the clauſe of redemption, orders only the pay- 
ment, or conſignation of the principal ſum and annualrent the time of the 
adjudication, the compoſition to the ſuperior, and charges of infeftment. 

The Lords repelled theſe two alledgeances in reſpect of the Anſwers, and found 
the fifth part alſo due. | 

VI. January 6. 1683, Mr. Riven and his creditors contra Patrick Ker. 

Nota, By the act of parliament creditors at redemption of partial adjudi- 

-cations get nothing for expences in lieu of the fifth part. 

VII. In the redemption of an adjudication the debtor alledged he could not 

be liable to pay the expences, in reſpe& the ſums adjudged for ſtood ar- 
reſted the time of the adjudication, and he could not have paid till the ar- 
reſtment was looſed. 

Anſwered : The debtor has himſelf to blame for ſuffering the creditor to 
expede his adjudication, without compearing to alledge upon the arreſt- 
ment: for if the debitor had compeared, and objected the arreſtment, or 
intimated the ſame, it would have been looſed by the creditor, there being 
no ground for it : and therefore the debtor ought to refound his expences. 

The Lords were of opinion, that the adjudger ſhould have his expences refound- 
ed, but the parties agreed among themſetves before interlocutor, December 1683. 
Mr. James Mirk contra Mary Bruce. | 

VIII. My Lord Yefer and his Lady having craved a decreet cognitions cauſa, 
againſt the Lord Lauderdale upon his renunciation, to be heir to the Duke his 
brother: It was alledged for the defender, That he, as a perſonal creditor 
to the Duke, had intereſt to ſtop decreet and adjudication, by alledging, 

that the debt was paid, in fo far as the L. 10000 Sterling, contained in the 
Lady Teſter's bond of proviſion was innovate or implemented in her contract 
of marriage, wherein L. 12000 of tocher was contracted for her by the 
Duke, and debitor non preſumitur donare. . 

Anſwered for the purſuer, That he could not be hindered to conſtitute his- 
right againſt the Duke, whom the defender had renounced to be heir to, 
and he was willing all defences ſhould be reſerved to the defender, in fo 
far as he is creditor to the Duke contra executionem. Replied for the de- 
fender, Malitiis non eft indulgendum, and the purſuers, without any viſible ad- 
vantage to themſelves, would greatly prejudge the Duke's creditors, ſeeing 
the paſſing of one adjudication would oblige all the creditors to do the like, 
whereby expences would be accumulated, and the eſtate rendered leſs able 
to pay all the debts; and the defender was content to have debated the pur- 
ſuers intereſt, which they refuſed. 

The Lords ſuſtained the defence for the perſonal creditor, if inflantly verified, 
December 1685. Lord Yefter contra Lord Lauderdale. 5 

IX. In the adjudication at the inſtance of my Lord Teſter againſt the eſtate 
of the Duke of Lauderdale, upon a cognitionis cauſa, and my Lord Lauderdale's 
renouncing to be heir, compearance was made for Lauderdale, who, as a cre- 

ditor to the Duke, craved to ſee the proceſs in common form; for it was 
the firſt adjudication. 

Alledged for the purſuer, That an adjudication can only be required to be 
ſeen in common form by the debitor, and creditors muſt hold themſelves 
content with ſeeing in the clerk's hands. | 
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The Lords ordained the firfl adjudication, whether upon the old or new a# of 
parliament, to be ſeen in common form, if defired, either by the debtor or à co- 
creditor, November 1685, Lord Yefter contra Lord Lauderdale. 

Nota, Tho' there be a former appriſing or adjudication, an adjudication af- 
ter year and day thereof ought not to paſs ſummarily, and of courſe, but 
muſt go to the roll, ſeeing ſuch a poſterior adjudication is not concerned in 
the running of the year, to come in part paſſu. 

X. The creditors of the Duke of Lauderdale having craved a decreet co- 
gnitionis cauſa, upon the heir of tailzie's renunciation, my Lord Yefter com- 
peared, and alledged, That he had intereſt to ſhew, that the purſuers debts 
were ſatisfied, both as being apparent heir of line, againſt whom the cre- 
ditors might recur, and as the firſt adjudger ; and therefore he craved to ſee 
the proceſs. 

Anſwered for the purſuers, That the year and day of my Lord Yefter's ad- 
judication was ſo far run, that a week's delay would totally exclude them 
from coming in par: paſſu with him; and they were content to reſerve all 
defences competent to the heir of line contra executionem. 

The Lords ordained a decreet cognitionis cauſa to be put up in the minute- 
book, not be extracted, that the ſummons of adjudication might be raiſed and exe- 
cuted; and allowed my Lord Yeſter to infft in proving the debts ſatisfied any 
time betwixt and the pronouncing of the decreet of edjudication; and the decreet 
cognitionis cauſa 7o be reſtricted and regulated according as the debts ſhould ap- 
pear to have been ſatisfied, December 1686, the creditors of Lauderdale contra 
the Lord Teſter. 

Nota, Here the ſummons was raiſed at the inſtance of many creditors, 
every one for their own debts, which was a novelty, the ordinary cuſtom 
being to aſſign all the debts to one upon backbonds. 

XI. An adjudication being quarrelled as null upon theſe grounds; 1. It 
could neither be ſuſtained as a general, nor as a ſpecial adjudication ; not 
as a general, becauſe it adjudges for a fifth part more; and for the compo- 
ſition to the ſuperior, and expences of infeftment, as the a& provides in the 
caſe of ſpecial adjudications ; nor as a ſpecial one, fince it proceeds not up- 
on a ſpecial rental and probation. 2. The term of payment of the ſum ad- 
judged for is the next term after a liferenter's deceaſe, which was not de- 
clared. 

Anſwered : The adjudication was led in the year 1679, when the act was 
not fully underſtood ; and therefore ſome eſcapes in form ſhould be diſpenſed 
with. 2. The term of the liferenter's deceaſe being libelled, and not denied 
by the debtor, who compeared in the proceſs of adjudication, it needed not 
be proven. | 

The Lords ſuſtained the adjudication, January 1687, David Melvin contra 
Robert Carſtairs. 

Nota, The act of parliament appoints the fifth part in ſpecial adjudicati- 
ons, to be the fifth not only of the principal, but effeiring to the principal 
and annualrents reſting the time of adjudication, and ſtocked. 2. The 
clauſe of redemption provides nothing in relation to the fifth part of penalty, 
or expences of adjudication, which yet in juſtice is due. But in total ad- 
judications we adjudge ordinarily for principal, annualrents and penalty, all 
ſtocked the time of adjudication into a liquid ſum ; and alſo for the ſupe- 
rior's compolition, and the expences of paſſing infeftment in general with- 
out liquidations, (which by the act bears annualrent from the time of ex- 
pending) and total adjudications are declared by the act 1661 redeemable in all 
points as compriſings: and tho' there be no ſheriff- fee due, yet ſeeing in 1661 
the appriſer had the penalty free, ſo now adjudgers ought to have * 
0 
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of the decreet of adjudication and recording, &c. ſo as the penalty may be 
free. 


ADVOCATIONS and ADVOCATES. 


XII. One being purſued before an inferior court for a debt he had before 
ſuſpended, and having proponed defences, upon which litiſconteſtation was 
made, and thereafter raiſed advocation upon incompetency and iniquity, in 
ſo far as the defence of lis pendens before the Lords was unjuſtly repelled. 

The Lords found, That ſuch a defence might be repelled, not being proponed be- 
fore litiſconteſtation, ſceing primus actus judicii eſt judicis approbatorius, June 
1681, George Wilſon contra Mr. Alexander Hay of Monſtoun. 

XIII. Mr. James Keith writer in Edinburgh, having acquired right to a liti- 
gious appriſing from James Allan writer, and thereon inſiſted in the reduction 
of another appriſing. The defender alledged no proceſs, becauſe by the 216 act, 
Parl. 14. Ja. VI. it is not lawful for members of the college of juſtice to 
buy pleas, and the purſuer's title was ſuch a bought plea, which being an 
unlawful acquiſition, cannot found a legal proceſs. 

Anſwered : The prohibitory clauſe of the act is not in rem ſcripta de- 
claring bought pleas ſimply unlawful, but is only a perſonal prohibition. 
2. The act doth not annul the deed, but only inflicts a puniſhment upon 
the contraveener, as was found, my Lord Cranſton's caſe, penult July 163 5, 
and in Sir Thomas Nicolſon's, November g. 1624; and it is clear from the 
current acts of parliament, that where the deed is deſigned to be annulled, it 
is expreſsly ſo declared; witneſs the many laws concerning the export, or 
import of ſeveral goods and commodities. 

Replied : The act hoc ipſo, by declaring the deed unlawful, intends it ſhould 
be null; and the adjecting ſometimes the clauſe of annulling in prohibitory 
ſtatutes, is but done c majorem cautelam, for declaring the lawgivers enixam 
woluntatem againſt ſuch deeds. 

The Lords ſuſtained the anſwer, and found, That the acquiſition was not null 
by the aft of parliament, and that the party might infiſt for the puniſhment 
of deprivation, as be thought fitting. But he, Mr. James Keith, had deſerted 
his emplcyment ten years before, November 1683, Mr. James Keith contra Sir 
Milliam Purvis. It was not regarded that James Allan being alſo a member 
of the college, it was but the acquiring of a plea by one member of the 
college of juſtice from another. 

XIV. Tolguhon having raiſed a ſummons againſt Sir David Thores Advocate, 
to hear and ſee, Sc. that he ought to be depoſed, conform to act 216, Parl. 
14. Ja. VI. for having lent his name in truſt for one Forbes, to a right un- 
der debate at law. It was alledged for the defender, That he is not in the 
caſe of the act of parliament ; becauſe the right was not only granted to 
him in truſt upon backbond, but alſo he declared at the firſt calling of the 
procels in his name, that it was a mere truſt; and ſo the reaſon of the act 
ceaſed. | 

This debate was laid aſide at the purſuer's deſire, till the event of a compt 
and reckoning, January 1684. 

XV. The Lords found, That tho' advocates are not bound to diſcover the 
| ſecrets of their clients, concerning the point of right, they were yet obliged 
to depone in the expiſcation of truſts, and private fraudulent conveyances ; 
and therefore Sir George Lockhart, and ſome other advocates, were examined 
about their knowledge of a truſt put in the perſon of Mr. Jemes Keith, by 
the Lord Mar/bal, in prejudice of Sir William Purvis, January 1684, in the 
reduction and improbation of the executions of Sir. William's appriſing, at 

| the 
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the inſtance of Mr. James Keith, who had right to another appriſing of the 
ſame ſubject. | 

XVI. A proceſs of adherence before the Commiſlars, purſued by my Lord 
Banff againſt his Lady, was advocated by the Lords, and the Lady aſſoilzied 
without remitting to the Commiſſars with directions, in reſpect the Privy 
Council, in a proceſs of aliment at her inſtance, had found, that there was 
cauſe for a diſtinct aliment, which imported a cauſe for ſeparation, December 
1686, my Lord Banff contra his —- þ 

XVII. Tho' by the ſixth act, Parl. 20. Ja. VI. the Commiſſars of Edin- 
burgh are appointed ſole judges to the reduction of inferior Commiſſars de- 
creets, yet the Lords advocated, ob continentiam cauſe, the reduction of a de- 
creet dative ad omifſa, pronounced by the Commiſſar of Stirling, in reſpect 
ſome of the ſums omitted were purſued before the ſeiſion by the obtainer 


of the dative, July 1687, Margaret Callendar contra Jahn Boway. 


ALIMENTS. 


XVIII. The Lords found an heir liable for the expences of burying his 
predeceſſor's relict, who had been meanly provided, and had not left where- 
withal to defray the ſame, albeit the heir was not the defunct's ſon, but one 
of a remote degree, as a relict may be liable to the aliment of an apparent 
heir, November 1681, George Heriot contra Mr. Henry Blyth. 

XIX. The Lords found that a mother might crave allowance for ali- 
menting, without paction, her daughter after pupillarity, to whom ſhe was 
then debtor, becauſe debitor non preſumitur donare, January 1683, Alcorn con- 
tra Charters. 

XX. A reli& having purſued her huſband's apparent heir for implement 
of her contract of marriage, he repeated a ſummons of aliment by way of 
defence, upon this ground, that the whole eſtate was liferented ; and the 
Lords did modify an aliment to him, of which a reduction was raiſed ſe- 
veral years after, as being exorbitant, and E upon miſrepreſentati- 
on, that the wife's jointure was great, whereas it was but an annuity of 
L. 700, out of which 700 merks, two thirds thereof, was modified for the 
heir's aliment. 

Anſwered 1. The Lords do not go back upon modifications. 2. The by- 
gone years aliment are frufus bona fide conſumptr. 

lied: The guota of the modification proceeded upon miſrepreſentati- 
on, and the frufus cannot be thought bona fide percepti et conſumpt:, ſeeing 
the defender had the aliment only by retention and abſolviture from the 
proceſs of implement. | 

The Lords would not go back to reſtrict the aliment, and affoilzied from 
the reduction, January 1685, John Caldwell contra Chriſtian Jack. 

XXI. The heir and younger children of the Laird of K:r&lands having 
purſued an action of aliment againſt their mother, and their father's ſtep- 
mother, by whom the eſtate was entirely liferented. It was alledged for 
the ſaid ſtep- mother, that ſhe had already given an abatement of 800 merks 
to the purſuer's father, and before impoſing any further altment upon her, 
their mother ought to give a proportional allowance out of her proviſion. 

The Lords did not reſpect the abatement given to the purſuer's father, his 
ſtep-mother having yet an opulent jointure : but found, That the heir could have 
nothing modified for years bygone, preceeding the ſummons, the defenders having 
bona fide conſumed their whole annuities theſe years. And the liferented lands not 
being ward-lands, which by act of parliament are expreſsly burdened with the 


heir's aliment, but lands holding feu or blench, which are only made liable to 
B the 
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the heir's aliment by practick extending the act of parliament ; yet they found, 
that the mother having alimented her ſon, the beir, whoſe property was entirely ex- 
hauſted by liferents, was preſumed to have done it ex pietate, altho action was 
once competent to him for theſe years aliment againſt the old liſerenter, becauſe 
no ſuch action had been intented. | | 
The Lords found alſo, that the mother was bound, jure naturali, to aliment the 
ger children in familia, they being young, November 1685, the heir and 
younger children of the Laird of K:rklands againſt their mother and their fa- 


ther's ſtep-mother. 


XXII. The Lords found a father who, by threats, forced his daughters 
out of doors to ſerve others, when he was in a condition to maintain them 
in his family, liable to pay them a competent aliment, tho' they were in 
4ervice, - contra Bellamore their father, July 1687. 

XXIII. An eldeſt brother found liable, jure naturali, to aliment his un- 
provided younger brothers and ſiſter, according to his ability, E/phing flon's 
children contra Elphing ſton Laird of Airth, and his tutors, February 17. 
1688. | 

XXIV. The Marquis of Montroſe having granted a bond for 800 merks 
yearly to Lady Jean his ſiſter, expreſſing to be for her aliment and ſub- 


ſiſtence; and the ſaid Lady Jean having atterward,thro' the moyen of the late 


Marquis ſon to the granter, obtained a yearly penſion of L. 100 from the 
King, ſhe neglected ſeveral years to call for the 800 merks ; but at her death 
ſhe legated L. 150 Sterling to the Lady Gray, with whom ſhe had ſtayed, 
and 2000 merks Scots to the Phyſician that had attended her eleven years, 
which legatars purſued this young Earl. 

Alledged for the defender, That the teſtator having a ſufficient fund of ali- 
ment by the L. 100 penſion, the impulſive cauſe of the bond ceaſed ; eſpe- 
cially conſidering, that the penſion was procured by. the defender's father. 

Lords decerned, becauſe the aliment was the impulſive cauſe of the bond, it 
did not ceaſe to be effeftual by the ſuperventent acceſſion of the penſian, July 13. 
1688, Gray of Crichie contra Marquis of Montroſe. 


AIRESGESTIO an PASSIVE TITLES. 


XXV. A ſon forisfamiliat being purfued as vitious intromitter with his 
father's goods, his defence was, that he entered in poſſeſſion of the goods 
only cuſtodize cauſa, and got himſelf clothed with a gift of his father's eſ- 
cheat in a month after; which tbe Lords ſuſtained in reſpect of the defender's 
2 diligence to procure the gift, December 3. 1681, Dalgarno contra Ur- 
gunpart. 

x XXVI. My Lord Rollo being purſued as vitious intromitter with his fa- 
ther's robes and beſt horſe, at the riding of the Parliament, he alledged, 
that the goods intromitted with fell under eſcheat by his father's dying at 


the horning, and the faid eſcheat was gifted, and declared before com- 


mencing of the cauſe, which ought to purge the vitioſity, tho' the gift was 
poſterior to the defender's intromiſſion, and he derived flo right from the 


donatar. 


The Lords fuftained the alledgeance, as relevant to purge the paſſive title, 


December 1681, Flockart contra Lord Rollo. 


XXVII. One being purſued as heir to a perſon who had vitiouſly intro- 
mitted with the goods of the purſuer's debtor. 
' The Lords found, that action for vitious intromiſſion being penal non tranſit 
in hzredes, where lis is not conteſtata with the intromitter in bis lifetime; but 


Found, that the pur ſuer might confirm himſelf executor-creditor to his debtor, and 
| recover 
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recover the goods intromitted with, if extant, or the value thereof, as accords, Ja- 
nuary 6. 1682, Grant contra Grant. 

XXVIIL An apparent heir ps for his predeceſſor's debt, was not 
allowed to renounce till an appriſing led upon his own bond againſt the prede- 
ceſſor's eſtate, were purged ; but the apprifing not being to the apparent heir's 
behoof, did not infer an univerſal paſſive title, January 16. 1632, William 
Orrck contra Alexander Chapland. | 

XXIX. The tutors of an apparent heir (whoſe predeceſſor died after ex- 
piring of the legal of an appriſing againſt him) having intromitted with the 
charter-cheſt and writs, and received from the pupil, after his majority, a 
diſcharge of all their actings and intromiſſions; and he having continued in 
poſſeſſion of theſe writs 9 he was major, he was purſued ex eo capite, as 

liable for his predeceſſor's debt. 

Alledged for the defender, He could not be liable, becauſe the writs being 
appriſed before the defunct died, they belonged not to him but to the ap- 
prifer ; and the defender meddled with them only cuffodie cauſe, without 
diſpoſing. of any of them; and the difcharge to the tutors was general, 
making no mention of papers. 

Anſwered for the purſuer : If apparent heirs were allowed to put their 
hands among the defunct's writs, they might endanger the diligence of cre- 
ditors, by abſtracting and deſtroying evidents ; and tis now a matter of three 
years ſince the defunct's deceaſe. 

The Lords ſuſtained the ſaid diſcharge, and continuation of poſſeſſion of the 
writs, as a paſſtve title againſt the defender; altho formerly July 8. 1628, Dun- 
bar contra Leſlie, it was otherwiſe decided ; February 16. 1682, Laird of 
Coxtoun contra Adam Duff of Drummore. A 

XXX. An apparent heir being purſued upon the paſſive title of geſlis pro 
herede, for having intromitted with ſome goods belonging to a defunct, 
which ſhould be reputed moveable heirſhip ; ſeeing that is not the beſt, but 
any thing the apparent heir takes. 

Alledged for the defender, That his intromiſſion was by a warrant from 
the Lords of ſeſſion, impowering him to intromit and diſpoſe of ſome ple- 
niſhing for the behoof of creditors, and ſo was not vitious. 2. The de- 
fender was only heir of tailzie, and ſo had no right to heirſhip moveable, 
which falls to the heir of line. 

The Lords aſſoilxied the defender from the paſſive title, February 2. 1682, 
Bower of Kilmadrum contra Earl of Mareſchal. Vid. No. 31. 

XXXI. Eodem die, inter eoſdem, the Lords found the title of Nobility and 
office of Marſhall was annexed to the blood, and not in commercio ; and that the 
ing the title, and exerciſing the office of Marſhall, made no paſſive title. 

XXXII. Found, That in the caje of three brothers, the — and not the 
elde ſucceeds both as heir of line and conqueſt, December 1681, contra 
Dr. Hay, and thereafter Campbell contra Campbell. 

XXXIII. Found, That an ultimus hæres might paſs by preſentation under 
the quarter ſeal, without neceſſity of 4 diftinf# gift or declarator, March 1682, 
Cumming contra Baird of Auchmeddin. 

XXXIV. The Laird of Tolquhon being purſued on the paſſive title of be- 
| haviour as heir by intromiſſion, alledged, That he had a warrant from the 
Lords of ſeſſion for what he did. The purſuer anſwered, That the detender 
had intromitted with more than was contained in the inventary allowed by 
the Lords warrant. The defender replied, That there was an executor con- 
firmed before intenting of the action againſt him. The purſuer duphed, 
That albeit confirmation before citation will purge vitious intromiſſion, it 
will not purify behaviour as heir by intromiſſion with heirſhip which is 

not 
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not confirmable ; and the heir's election makes what he intromits with to 
be heirſhip, tho' it be not the beſt thing. 3 

The Lords found that paſſive tith relevant among others : for ſeveral acts of 
behaviour were condeſcended on, as intromiſſion with the cbarter-cbeſt, and in- 
tromiſſiun with maills and duties, immediately after the defun&'s deceaſe, March 
1682, Earl of Kintore contra Tolquhon. 

XXXV. By a contract of marriage, the tocher being payable to the hu- 
ſband, his heirs and executors, and he obliged to add the like ſum, and to 
employ the ſame on land or annualrent to himſelf, and his wife in liferent, 
and to the bairns of the marriage in fee; the heir claimed the ſaid tocher, 
as belonging to him by virtue of the ſaid deſtination, and in the caſe of 
the act of parliament about ſecurities, containing an obligement to infeft. 
Alle ged for the debtor, That the ſum fell under executry, and as ſuch an 
obligement is reputed moveable paf/ive, and preſtable by the debtor's executors ; 
ſo, e contra, it ought to be performed to theſe active; nor is it in the caſe 
of the act of parliament, where the creditor intends to make his money he- 
ritable, by taking from his debtor an obligement to infeft : for here is an 
obligement by the father, who was creditor himſelf; and the heir cannot 
quarrel the not-performance on't. | 

The Lords inclined to ſuſtain the defender's alledgeance, as being exclu- 
five of the purſuer's title; but, before anſwer, ordained the executors to be 
cited. 

Alledged for the executors, That the ſum by the quality of the obligement 
to heirs and executors is moveable. 

Anſwered : Eſto the father had received the money; yet the obligement 
of deſtination in favours of the heir, is preſtable to him by the executors, 
and does not evaniſh by the father's death. | 

Replied : The word herrs is not to be ſtrictly underſtood, to exclude bairns 
from coming in pro rata, tho this be the contract of a firſt marriage, fince 
then the younger children would not have any proviſion, March 1683, Mr. 
Andrew Cant contra Weſterton. 

XXXVI. The Earl of Middleton, Lord Secretary, being purſued for his 
father's debt, as /e gerens pro berede, in ſo far as, immediately after his fa- 
ther's deceaſe, he renewed a factory to William Coupar, his father's factor, 
for uplifting the rents of his lands in Scotland, whom he counted with for 
theſe rents of ſeveral years preceeding and ſubſequent to his father's death, 
and got money remitted to him out of them by bills of exchange. 

Alledged for the defender, That the factory cannot infer a paſſive title, 
ſeeing it is not ſpecial as to any of his father's lands, but general as to his 
own lands, and the defender had a piece of land to which it was applicable. 
2. Efto the factor had counted for and paid to him rents due before the 
father's death, that could not import geſtionem pro herede, ſeeing theſe 
fell under executry ; nor yet vitious intromiſſion, there being an executor 
confirmed before commencing of this proceſs ; and any intromiſſion with 
rents of years after the father's deceaſe, could as little infer behaviour as 
heir, becauſe the fee of the lands was provided to the children of the ſe- 
cond marriage, who were infeft therein; ſo that the defender as heir-gene- 
ral had neither right thereto, nor could have animum adbundi. 

The Lords ſuſtained the defender's ſeveral alledgeances relevant to aſſoilxie from 
the paſſive titles, November 28. 1682, Sir James Stamfield contra Earl of 
Middleton. | a 

XXXVII. The heir or executor of a vitious intromiſter found liable only 
in quantum the intromitter was lucratus by the intromiſſion, unleſs he had 
been purſued as vitious intromitter in his own life, which would have made 


his 
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his heir univerſally liable, November 28. 1682, Mr. Jobn Paip contra Laird 
of Newton. | 

XXX VIII. An apparent heir being conveen'd upon this paſſive title, that, 
by a letter to the defunct's debtor, he defired him to pay what he owed the 
defunct, to one of his, the defun&'s creditors, and obliged himſelf to war- 
-rant the payment; becauſe an apparent heir's uplifting heritable debts to 
pay the defunct's debt, is a behaviour; and any body's uplifting of move- 
able debts for ſuch an end, is vitious intromiſſion, and the appointing of a 
debtor to apply the payment ſuch a way is equivalent to the fo uplifting and 
applying. 

* for the defender: Intromiſſion only with ſomething in the de- 
funct's poſſeſſion at his death, doth infer a paſſive title, which cannot be 
charged upon the defender, who did not intromit with, or give up the debt- 
or's bond, or diſcharge the debt, but only interpoſed with him to ſatisfy 
ſuch a creditor, by obliging himſelf to warrant ſecure the debtor: ſo that 
the money paid was not properly the defunct's, ſeeing the debtor's remained 


after the payment. 
The Lords aſſoilxied from the paſſive title, December 16. 1682, Thomſon 


contra Anderſon, 

XXXIX. One being purſued as infeft upon a precept of clare cunſtat, as 
heir to his father, the defender alledged abſolviture, becauſe his father's right 
was reduced ex capite lecti, ſince the ſerving of him heir, and conſequently 
his ſervice muſt fall therewith. To which it was anſwered, That the de- 
fender being major, cannot revoke. 

The Lords found the defender not liable as heir, in reſpect the father's right 
was reduced. It was obſerved," that if there had been a general ſervice, or a 
ſpecial ſervice, which includes the general, the matter would have been more 
doubtful againſt the defender, if any other thing fell under the general ſer- 
vice, March 1683, Elizabeth Farmer contra Sarah Elder. 

XL. A ſummons of transferring paſſive againſt an apparent heir, being 
raiſed within year and day after the defunct's death, the purſuer having 
craved, that the depoſitions of ſome witneſſes might be taken to ly in reten- 
tis, for proving ſome points of the principal libel. 

Alledged for the defender, That no act, or ſtep in an old proceſs, can pro- 
ceed intra annum deliberandi, more than a new proceſs could be intented ; 
beſides, there would be this inconveniency in ſuch a method, that the appa- 
rent heir durſt not move any interrogators to the witnefles, for fear of a paſſive 
title; and the reſerving his interrogators and objections would fignify no- 
thing, if the witneſs died in the mean time, during the interval of the de- 
tender's deliberation, | 

Anſwered for the purſuer : Any action that hinders not the apparent heir 
to deliberate, and contains no perſonal concluſion againſt him, ſuch as de- 
clarators, transferrings, &c. may be purſued intra annum deliberandi. 

The Lords refuſed to examine the witneſſes, nor would they at the purfuer's 
defire grant preſently a commiſſion for examining the witneſſes who were very old 
men, at a 45 after expiring of the year of deliberation, which would run out 
before another ſeſion, March 1683, Duff of Drummuire contra Innes of Cox- 
toun. 

XLI. Intromiſſion with goods in England, or foreign places, belonging to 
a Scotſman, who died in Scotland, without confirmation here, made no paſ- 
ſive title, but only found to be a ground to make the intromitter liable in 
valorem, if not exhauſted aliunde, March 1683, Archbiſhop of Glaſgow con- 


tra Stephen Bruntsfield, Vid. No. ; | 
* * * C XLII. An 
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XLII. An apparent heir found liable as behaving, for entering to poſſeſs 
lands, in the poſſeſſion whereof his predeceſſor died; albeit theſe lands were 
appriſed, and the legal expired before the predeceſſor's death, unleſs he had 
a right or tolerance from the appriſer, November 1683, Gibſon contra Gordon. 

XLIII. A diſpoſition of moveables, and ſums of money on death, tho' to 
a conjunct perſon, a ſon-in-law, ſuſtained to purge the paſſive title of viti- 
ous intromiſſion, December 1. 1681, Gordon contra Robert Burnet. 

XLIV. In the reduction of an act, wherein the Lords found, (Ju 7. 
1681, M*Brarr contra ) that unuplifted maills and duties, were in 
bonis of the apparent heir, and might be confirmed in his teſtament. Upon 
a review they were very clear to alter the interlocutor, and to find, That all 
unuplifted maills and duties were in hæreditate jacente, and belonged to the heir 

- ſerved to the perſon dying laſt veſt, and ſeized in the lands. But the new 
debate proceeding ſuper iiſdem deductis, they were loath to reſcind expreſsly 
that interlocutor, and contented themſelves to explain and clog it thus, That 
in the competition of debts due by the defunct laſt infeft, and the debts of 
the apparent heir, the maills and duties ſhould be liable, primo loco, to ſatiſ- 
fy the former ; which explanation ſerved the purſuer's turn for extinguiſh- 
ing an appriſing led upon debts by the defunct laſt infeft, November 1683, 
Netherwood againſt Mr. Thomas Rome. Vid. infra No. 60 and No, 71. 

XLV. This paſſive title was ſuſtained againſt an apparent heir, that he 

| continued his predeceſſor's poſſeſſion of ſome lands, wherein he died infeft, 

# and found probable by the apparent heir's oath, albeit it was alledged, That 

N he could not depone concerning the defunct's infeftment, that required ſo- 

| lemnities he might be ignorant of. But the Lords declared, That if the ap- 

parent heir denied the alledgeance upon oath, the purſuer could not uſe 
any other probation of that paſſive title, November 1683, Porterfield of Dou- 
chal. contra Auchinbreck, | 

XLVI. In the reduction of a diſpoſition of tailzie, with a concluſion of 
declarator, purſued againſt the apparent heir of tailzie ex capite inbibitionis, 
execute againſt the defunct before the diſpoſition. The defender alledged no 
proceſs, becauſe the annus deliberandi was yet current. 5 

Anſwered : That ſuch proceſſes having no perſonal concluſion, may be 
infiſted in within the year of deliberation, and the defender could have no 
prejudice by a ſimple reduction of the right, which he might take off by 
purging the inhibition. 

Replied : "Tis unreaſonable to purſue an apparent heir intra annum del:i- 
berandi : for that he may have competent defences, which he dares not 
propone for fear of incurring a behaviour, which would cut the benefit of 
deliberation. 

The Lords found the defender's alledgeance and reply relevant to ſiſt the proceſs 
againſt bim till expiring of the annus deliberandi ; and that the ſummons bearing 
be day of compearance within the year, could not be infiſted in after the year, Ja- 
nuary 1684, James Ogilvie contra Mr. Charles Hume of Aytoun. 

XLVII. A compriſer having called an apparent heir in a declarator of ex- 
piring of the reverſion, the defender alledged, That the appriſing was fatisfi- . 
ed by a ſale of part of the lands. 

Anſwered for the purſuer : That the defender had no intereſt to propone 
ſuch an alledgeance, without being ſerved heir or infeft. 

Replied for the defender : That he being called as a defender, and not 
2 1 good intereſt to alledge, that the purſuer's right was extinct 
and ſatisfied. 


The Lords ſuſtained the reply, March 1684, Mr. David Hume contra Hume 
of Croſrig. | 
XLVIII. An 
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XLVIII. An apparent heir's giving back a diſpoſition of lands, that his 


predeceſſor had got without paying the — and taking a new one, found 
to be geſtio, and to make the apparent heir univerſally liable for his prede- 
ceſſor's debt, November 1684. Mertonhall contra Euphan Scott. 

XLIX. In the proceſs of maills and duties, at the inſtance of Auchinbreck 
as having acquired right to an appriſing againſt his father, againſt the te- 
nants, compearance was made for his father's creditors, who alledged, That 
the compriſing was redeemable from the purſuer, the apparent heir, for the 
ſums he paid for it. 

Anſwered for the purſuer : The act of parliament about the redemption 
of appriſings, acquired by apparent heirs, concerns only the taking right to 
expired appriſings, which is preſumed to be done in defraud of creditors ; 
whereas the purſuer's appriſing was acquired in curſu of the legal, and ſeve- 
ral years on't are yet run. Now there being in this caſe a remedium ordinari- 
um, by uſing an order, there is no neceſſity to recur to the extraordinary re- 
medy of the act of parliament ; and creditors have no more prejudice by 
the apparent heir's having the right while it is redeemable, than if it were 
in the perſon of a ſtranger. | 

Rephed for the creditors : The preſumption of a fraudulent contrivance 
for the benefit of apparent heirs, holdeth in the caſe of current, as well as 
in the caſe of expired appriſings: for there might have been partial pay- 
ments of the appriſing acquired, the inſtructions whereof the apparent heir, 
being maſter of all the papers, may ſuppreſs; and it will be difficult for cre- 
ditors to prove, that the apparent heir gave not the full value for the ap- 
priſing, otherwiſe than by his own oath. It might alſo fall out, and be 
induſtriouſly ordered, that the apparent heir ſhould not take right to an 
appriſing till it were near upon the expiring. Beſides, the caſe of creditors, 
who are in damno vitando, is more favourable than that of an apparent heir, 
who is in lucro captando. And July 21. 1671, Sir George Maxwell of Pollock, 
contra K:rkonnel, the Lords found an appriſing acquired by an apparent heir, 
during the legal, redeemable within ten years from the time of acquiring, for 
what was truly paid for it, if it ſtood in his perſon till the legal were expired. 

The Lords found the apprifing redeemable from this apparent heir, upon pay- 
ment of the ſums he truly gave for it, February 27. 1685, Auchinbreck contra 
Robert Campbell. 

L. One being purſued as ſe gerens pro herede by intromiſſion with the 
purſuer's deceas'd debtor's rents, he alledged, That he was but a ſecond bro- 
ther, and ſo could not be heir. 

Anſwered for the purſuer : The elder brother having been eighteen years 
abroad, without any account of him, is reputed to be dead; and ſo the de- 
fender is now apparent heir. | 

The Lords ſuſtained the defence, and found the purſuer could not, hoc ordine, 
call for the defender's intromiſſions, but ought to adjudge the lands, or arreſt the 
rents, March 1685, Patrick Houſtoun contra William M*Kie. 

LX. The Lords found an apparent heir might purſue for teind-duties, 
whereof his predeceſſor died in poſſeſſion, ſeeing the decreet will ſecure 
the payment, March 1685, Laird of Wedderburn contra Longformacus : but 
this ſeems to be an erroneous decifion, and a conſequence of the decifions 
finding current maills and duties to belong to apparent heirs, and to fall under 
their teſtaments; which decifions are irregular, as Caſtlebill obſerves, Pratt. 
tit. Aires, No. 81. For tho' tenants paying their rents to an apparent, are 
excuſed, the apparent heir, not being nomen juris, ſhould have nothing but 
his aliment, and cannot tranſmit any rents to his executors, and in a com- 


petition the next heir will be preferred to the former's creditors, not being 
creditors 


* 
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creditors for his aliment. And the queſtion in the Lady Tarſappre's caſe, an- 
70 1662, was only about ſatisfaction to her for the apparent heir's aliment, 
whom ſhe entertained till his death; and it was expreſsly found, That unup- 
lifted maills and duties did not fall under an apparent heir's executry, but were in 
hæreditate jacente, and belonged to the perſon ſerved heir to the defun laſt veſt 
and ſeized, January 1683, Ballantyne contra James Bonnar's relict; and in Bal- 
gon's caſe, February 1688. | 

LXI. The Lords found, That one of two heirs-portioners having renoun- 
ced, the other could not be liable for the predeceſſor's debt in ſolidum, but 
only pro rata ; and that the creditor behoved to do diligence againſt the e- 
{tate for the half of his debt, December 1685, David Ofwald contra James 
Somervel. 

LXII. In a competition betwixt a niece by a ſiſter- german, and the uncle- 
conſanguinean, brother to the defunct, the Lords found the niece heir of line, 
and reduced the uncle's ſervice, January 1686, Jabn Stenhouſe contra Andrew 
Dewar. Vide infra, No. 70. 

LXIII. The Lord Lauderdale having firſt acquired a gift of ultimus hæres, and 
thereafter a gift of recognition of the lands of Dudepe, the creditors craved 
he might be liable in quantum lucratus, by the gift of ultimus heres, vis. for 
the rents uplifted by that title before obtaining of the gift of recognition. 

Anſwered : The lands being diſponed by in his lifetime, the 
ultimus heres was unprofitable, and the rents fell under the recognition. 

The Lords repelled the anſwer, March 1686. 

LXIV. My Lord Kenmure being purſued as repreſenting Lord Robert, upon 
this paſſive title, that he, the defun&'s heir- male, had intromitted with teinds, 
whereof his predeceſſor had died in the poſſeſſion by virtue of tacks yet un- 
expired. 

— The procuring a tack from the biſhop, and paying a graſſum 
to him by the defender, (who was not maſter of the charter-cheſt that was 
ſequeſtred) being error facti invincibilis, ought not to make a paſſive title. 

Replied: An apparent heir cannot paſs by his predeceſſor's rights, and ac- 
quire new rights of the ſame ſubject; and the defender's predeceſlor's right 
to the teinds uplifted, was notour in the country. : 

The Lords ſuſtained the - paſſive title; but thereafter ſtopt till November, 
March 1686, Mr. Jollie contra Lord Kenmure. Vide infra, No. 67. 

LXV. The heir of one who was ſucceſſor 7itulo lucrativo, was found as 
univerſally liable for the firſt defunct's debt, as his immediate predeceſſor 
would have been; altho' an heir to a vitious intromitter is only liable in quen- 
tum lucratus : becauſe vitious intromiſſion being penal, is not ſo rigorouſly 
extended againſt the intromitter's repreſentatives, as the paſſive title of univer- 
fal ſucceſſor, which is not a vitious title, but præceptio bereditatis, March 
1686, Duff of Bracco contra Innes of Auchluncart. 

LXVI. A wife being purſued as vitious intromitter with goods in Scotland 
belonging to her huſband, who lived and died in England. 

Anſwered : The defender was adminiſtratrix to her huſband in England, 
(the ſame thing as executrix confirmed in Scotland) and mobilia ſequuntur 
perſonam. 2. As ſuper intromiſſion is purged of a vitious paſſive title by a 
prior confirmation, ſo, a part, the letters of adminiſtration was a putative title 
that ought to purge the vice. . 

Replied : The adminiſtration gave no right to goods extra erritorium. 

The Lords found the adminiſtration purged the vitiofity, March 1686, Bell 
contra Eliot of Dunlabyre. | | 

LXVII. In the foreſaid cauſe at the inſtance of Folly contra the Lord Ken- 


mure, mentioned ſupra, March 1686, it was farther alledged for the = 
tender, 
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fender, That the tack of teinds was appriſed, and the legal expired before 
Lord Robert's death. 2. The defender offered to prove, that he had a fa- 
Qory from the appriſer, in cafe the legal were not expired, which alledge- 
ances the Lords found relevant jeparatim ; and it was not pleaded by the 
purſuer, that Lord Robert died in poſſeſſion of the teinds, tho' the legal ex- 
pired, February 1687, Jolly contra Lord Kenmure. Vide ſupra, No. 64. 

LXVIII. The Lords ſuſpended a decreet in abſence againſt three heirs-por- 
tioners, who were all called; becauſe they were all decerned in folidum, and 
not pro rata, which was pars judicis, July 1687, Jordanbill contra Edmiſton. 

LXIX. A creditor of the Lord Napier having purſued the debtor's heirs of 
tailzie, the defenders alledged no proceſs till Mrs. Briſbane, the heir of line, 
was called. 

Anſwered : The purſuer was content to call the heir of line cum proceſſu. 

Replied : The heir of line being known to the purſuers, and the princi- 

al contradictor, ſhould have been cited ab initio; and it is not enough to 
call her cum proceſſu. 

The Lords found no proceſs, and remitted the purſuer to raiſe a new proceſs, 
and to call the heir of line, December 1687, Ladies Greenock and Mochram, 
Sc. (who were heirs of line to the laſt Lord, who was heir of tailzie to the 
Lord Archibald his uncle) contra Erfernes. 

LXX. In the competition for the right of ſucceſſion betwixt the nephew 
of a conſanguinean brother, and the nephew of a german fifter to the de- 
ſunct, it was colledged for the conſanguinean nephew, That regularly the ma- 
ſculine line excludes the feminine; and tho' by our cuſtom, drawn from 
the civil law, the german ſiſter is preferred to the conſanguinean brother, 
yet that principle is but perſonal to the ſiſter competing, when both bloods 
concur in the ſame degree, and belongs not to her deſcendents. 

Anſwered for the german nephew: Albeit a woman is termed tima ſue 
familia, yet by our law and cuſtom, the repreſentatives of a ſiſter german 
exclude maſculine conſanguinean line. 

The Lords ordained the point to be beard in preſence, January 1688, Captain 

Colliſon contra The german nephew declining to debate, the 
conſanguinean nephew took out brieves, and ſerved. 
LXXI. Found that the executors or aſſignies of apparent heirs dying un- 
enter'd, had no right to maills and duties of lands, or to annualrent of he- 
ritable bonds, reſting unuplifted the time of the apparent heir's deceaſe; tho 
payment made to apparent heirs would exoner tenants. And it was not ma- 
terial here to confider, if the apparent heir's executors would be Fable to 
reſtore what was unconſumed of that which he uplifted, February 1 538, Bal- 
gan contra James Hay. Vide ſupra, No. 44. 

LXXII. Major Murray having purſued Baillie of Torwoodbead, as heir of 
line to the late Lord Bramfoord, he alledged, That the Lady Forreſter, the 
Lord Bramfoord's heir of line, who had right to his eſtate, ought to be firſt 
diſcuſſed. | 
 Anfwered for the purſuer : That it is declared by a decreet of parliament, 
that my Lord Bramfoord's eſtate, for preſervation of the family, ſhould fall 
and belong to Edward Ruthven his grandchild, paſſing by his mother the 
heir of line, which decreet of parliament cannot be called in queſtion by a- 
ny inferior judge; and tho' it be quarrellable as unjuſt before the parliament, 
* creditors are only obliged to diſcuſs the heir of line's unqueſtionable e- 

ate. 

Replied for the defender : That decreets of parliament ought only to ſtand 
as to perſons cited, and not as to ſuch as were never called thereto, Now 
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the creditor, purſuer, was not cited, but only the Counteſs dowager of Bram- 
foord , and that upon a bill roo without a proceſs. 

Duplied: The act of parliament declaring that ſentences of parliament 
are not to be quarrelled by inferior judges, doth not diſtinguiſh whether 
parties be cited or not, or if there be or be no compearance ; and decreets 
of parliament fall not under the act ſaluo jure. 

The Lords ſiiſtained the duply, and decerned againſt the beir of tailxie, June 
23. 1688, Major Murray contra Baillie of Torwoodhead. 

LXXIII. A perſon purſued as univerſal ſucceſſor, was not allowed to re- 
nounce, albeit he had reduced his infeftment upon minority and lefion, un- 
leſs he would renounce re integra, and procure his Lady's renounciation of 


her jointure, June 1688, Fordel Henderſon contra Alexander Bayn. 
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LXXIV. Arreſtment uſed upon a decreet, after the paſſing of a bill of ſuſpen- 
ſion thereof; but before the ſuſpenſion was intimated or ſigneted, found looſable 
upon caution, after expeding of the ſuſpenſion at the ſignet, November 1681, 
Gardiner contra Gardiner. 

LXXV. The Lords inclined to think, that in the caſe of a ſum bearing an- 
nualrent arreſted, all poſterior annualrents fell under the arreſtment by 
way of acceſſion, December 15. 1681, Grizel Moir contra Lord and maſter 
of Balmerinoch ; but here the debtor was only debating, and not a co-creditor 
who had [arreſted] theſe annualrents that fell due after the firſt arreſtment, 
whoſe caſe had been more doubtful. 

LXXVI. The Lord M Donald's horſes being arreſted in a ſtable in Brunt- 
and, when the maſter of the ſtable was abroad, and a copy of the arreſt- 
ment left with his wife; and the horſes being taken away before he came 
home, by ſome of M*Donald's ſervants; the ſtabler was found liable to 
make the horſes or value forthcoming to the arreſter,- albeit they were taken 
away before he came home, or knew of the arreſtment, unleſs he could 
prove they were taken away vi majori, or ſtollen out of the ſtable without 
any negle of his wife or ſervants, for whoſe fault or negligence the maſter 
of the ſtable is liable; altho' it was not alledged, that the wife conſented to 
the taking the horſes away, January 27. 1682, Agnes Brown and her huſband 
contra Gairns Baillie of Bruntiſland. 

LXXVII. A meſſenger's execution of arreſtment being, that the letters were 
duly and lawfully executed, but not that a copy was left, found null and un- 
formal, and a ſecond arreſter preferred, albeit the ſaid firſt arreſtment mention- 
ed that the perſon, againſt whom it was execute, was perſonally apprehended, 
February 1682, Mr. James Cunninghame contra M. Leod and Hamilton. | 

LXXVIII. Found that, notwithſtanding of the act of parliament, ſtrangers 
may be arreſted within burghs for their debt; but that a Scotſman born could 
not be arreſted upon a bond granted by him, after he had reſided year and 
day in Scotland; and that he was free, notwithſtanding of caution given ſu- 
dicio fiſli, January 1683, Alſton contra Roſs. 

| LXXIX. A gratuity of 3000 merks given by the King to a ſoldier, for ap- 
prehending a rebel, found not arreſtable by his creditors, eſpecially before 
it was paid to him by the caſh-keeper, as having the privilege of firpendium 
militare, March 1683, Mr. Robert Richardſon contra Sir William Sharp, 

EXXX. An arreſter, whoſe arreſtment bore to have been executed at 12 
o'clock in the day, preferred to an aſſigny, whoſe right was intimated the 
ſame day, without expreſſing the hour when it was done, in reſpect the in- 
timation was not only preſumed to have been made the laſt hour we wg | 

ay, 
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day, but alſo it was owned to have been made in the afternoon, November 

1683, Alexander Chaplain writer to the ſignet, contra | 

LXXXI. In a competition betwixt an arreſter, and the poſſeſſor of a prior 

recept drawn by the common debtor, and accepted by the perſon in whoſe 

— the money was arreſted. It was alledged for the arreſter, That the 
precept as gratuitouſly given after the arreſter's debt was quarrellable upon 
the act of parliament 1621; and the onerous cauſe being referred to the 

ſſeſſor's oath, he deponed, That himſelf was not creditor to the drawer, but 
on brother was. The arreſter objefed againſt his oath, That the quality is 
extrinſic, and it muſt be otherways proven, that the brother was creditor 
to the drawer ; and e/ffo, that were proven, the arreſter's diligence ſhould be 
preferred, unleſs it were made appear ſcripto before the arreſtment, or by 
the arreſter's oath, that the precept was given for the brother's debt. It 
were again a dangerous preparative to allow perſons, whoſe rights are quar- 

relled as wanting an onerous cauſe, to impute them to the payment of a 
creditor who had done no diligence, and ſo to diſappoint the diligence of 
another creditor. 

The Lords, before anſwer, ordained the debtor, drawer of the precept, and the 
poſſeſſor s brother, to be examined, if the * was truly granted at the time 
for the behoof of the brother, who had ſold ſome goods to the drawer for ready 
money; and, as was alledged, had verbally ordered his brother to receive his no- 
ney or the precept, January 1684, Robert Handiſide contra Williamſon. 

LXXXI. A debtor, who had paid to the obtainer of a decreet of forth- 
coming, and got his diſcharge, being thereafter decerned at the inſtance of 
an aſſigny, whoſe aſſignation had been intimated before the arreſtment, pur- 
ſued the arreſter upon the warrandice in his diſcharge. 

Alledged for the defender: He could not be liable, ſeeing ſuum rectpit, 
and the purſuer had not obtruded, as he ought, the anterior intimation of 
the aſſignation, during the proceſs of forthcoming ; which if he had done, 
the arreſter would have ſecured himſelf againſt the other eſtate of the com- 
mon debtor, who is now become bankrupt. 

The Lords ſuſtained the alledgeance, and aſſoilxied, March 1684, Andrew 
Ker in Chatto, contra Walter Rutherfoord. 

LXXXII. In a competition betwixt an aſſigny to a debt due by the Lord 
Roxburgh to the Laird of Alva, and one who had arreſted the ſame. 

Alledged for the aſſigny, That he had done diligence againſt Roxburgh's 
heir; whereas the arreſter had been in mora, and but lately raiſed his ſum- 
mons of forthcoming. 

Anſwered for the arreſter, That he having arreſted before the aſſignation, 
and been in ordinary diligence, the common debtor could not diſappoint 
his arreſtment, which was nexus realis, by any voluntary aſſignation. 

Replied for the aſſigny: The arreſtment is null, in ſo far as the copy 
bears, That the arreſtment was uſed at the within deſigned Sir William Prim 
roſe's inſtance, for a debt due to the within deſigned Sir Charles Erſtine; fo 
that the deſignation is not full, and the execution is but a looſe paper, not 
indorſed upon the letters. And as the act of parliament 1672, cap. 6. re- 
quires the parties in ſummons to be fully defigned, otherwiſe that the cita- 
tion ſhall be null.: this, a pars, ſhould be obſerved in arteſtments. 2. Tho' 
the copy bears to be ſtamped, there is no veſtige of the ſtamp. 3. The 
debtor in whoſe hands 'the arreſtment was laid on, being dead, the effect 
thereof ceaſed, as in inhibitions where the inhibited party dies. 

Duplied for the arreſter : The act of parliament 1672 concerns only the ex- 
ecution of ſummonſes : beſides, Sir William Primroſe, and Sir Charles Erſkine, 


is a kind of deſignation more certain than the general deſignation of writer 
in 
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in Edinburgh; that would be ſufficient tho''there were many other perſons 
of that name and employment. 2. The copy bears the ſtamp to have 
been affixed, which -muſt be preſumed true, till the contrary be proven. 
Tho' the act of parliament required ſtamping, when writing was not much 
in uſe, it is not cuſtomary to uſe any wax, and frequently the paper is 
not ſo much as laid down, ſtamping being confidered but as a mere formality. 
3. Whatever might be prevented | pretended ] for the extinction of the arreſt- 
ment, if the heir had paid, not knowing of the arreſtment laid in his father's 
hand, that cannot hold in this caſe, where the debt continues unpaid. 

The Lords found, that the aft of parliament 1672 did not concern arreſiments, 
and that arreſtment died with the debtor in whoſe hand it was made, as inbibiti- 
on does. But this part of the interlocutor was ſtopt, in order to a farther 
bearing the next ſeſſion; and the Lords delayed to give anſwer. to the obje- 
ction about the ſtamping, March 1684, Mr. Thomas Rigg contra Sir William 
Primroſe. Vide infra, No. 125. 

LXXXIII. It was brought to interlocutor, but not determined, that an ar- 
reſtment was null, becauſe the execution expreſſed not, that a copy was de- 
livered either perſonally, or at the party's dwelling-houſe, but only, that a 
copy was delivered. And tho' executions are not regiſtrate, ſuch a folem- 
nity ought not to be diſpenſed with more than in citations, which require 
not regiſtration ; and ſuch omiſſions would render the improving of execu- 
tions more difficult, March 1684, Sir Alexander Falconer contra Sir David Car- 
negy of Pittarom. | 

LXXXIV. In a proceſs of forthcoming, at the inſtance of one Jolly againſt 
the Laird of Lamington, as debtor to Robert Baillie the purſuer's debtor, 
compearance being made for Theodore Montgomery, who had right by aſſigna- 
tion intimated before the arreſtment, the purſuer proved by the aſſigny's 
oath, that aſſignation was a truſt for Robert Baillie's hehoof ; after which La- 
mington having taken a diſcharge from Theodore, and proponed upon the 
fame, the Lords found, That Lamington was in mala fide to diſappoint the ar- 
reſter, by making voluntary payment to the aſſigny, after he knew the aſſi- 
gnation to be truſt, and after the matter was litigious betwixt the aſſigny 
and arreſter ; and therefore decerned in the forthcoming, February 1685;Fobn 

ally contra Lamington. 1 

It was afterwards a/ledged for Lamington, That the diſcharge was granted 
before Theodore gave his oath ; and Lamington proteſted againſt his deponing, 
as being denuded. | | 

Arfwered : The defender was in mala fide after the arreſtment, to take a diſ- 
charge, and ought to have ſuſpended upon multiple-poinding. 2. The de- 
fender's oath of calumny is craved, that the diſcharge is not of the date it 
bears, and being falſum in data quam præ ſe fert, muſt at beſt be looked up- 
on but as blank in the date; 1 that the defender muſt prove it was of a 
date anterior to Theodore's deponing. The Lords ſuſtained both replies, and 
found, That the defender could not take a diſcharge in prejudice of the purſuer, af- 
ter the matter was litigious, February 13. 1685, partibus ut ſupra. | 

LXXXV. In the proceſs of forthcoming, at the inſtance of one Boge, 
who had arreſted ſome tobacco in the hands of Baillie Hall, as belonging 
to William Johnſton the purſuer's debtor, compearance was made for Mr. Bow- 
den, who alledged, That the tobacco was his, and only configned in the hands 
of William Jobnſton, as his factor and correſpondent, and ſo could not be 
carried by an arreſtment at the inſtance of Jobn/tor's creditors. 

Anſwered : Poſſeſſion in moveables imports a right; and it is three years 
Ance the tobacco came into Jobnſton's poſſeſſion. 

The 
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The Lords ſiſtained the alledgeance made for Bowden as relevant, March 
168 5, William Bogle againſt Baillie Hall, and Mr. Bowden, Londoner. 

LXXXVI. Arreſtment upon a decreet appointed to be looſed upon jurato- 
ry caution, when the decreet was turned into a libel, March 31. 1685, Lady 
Kettiefton contra Jobn Hey, which was a novelty. | 

LXXXVII. An arreſtment of a parcel of ſheep in the debror's own hand, found 
not to preſcribe in five years, as an arreſtment laid on in a third party's ' 
hand would do, March 1685, M*Kre contra Schaw and Ker; and in Novemver 
1685, the juſt contrary was found in this cauſe. 

LXXXVIII. One having regiſtrate a contract, and charged thereon the o- 
ther party to fulfil in the haill heads and clauſes, Sc. and alſo uſed arreſt- 
ment, the Lords found the arreſtment looſeable on caution, tho' laid on by 
virtue of a decreet of regiſtration, February 1685, Ales ander Forbes contra 
TJobn Hepburn. 

LXXXIX. Mr. David Watſon having arreſted on the 28th November 1684, 
and executed his ſummons for the firſt and ſecond diets, upon the gth of 
December, and 7th January following, and called his ſummons the 16th of 
January; Mr. Milliam Lauder arreſted the ſame debt upon the 10th of De- 
cember, a day after the other's ſummons was executed for the firſt diet, and 
with great vigilance got his proceſs firſt returned and inrolled, and a decreet 
thereon pronounced againſt the defender, reſerving to the other arreſters 
compearing, to be heard upon their preferences. 

Alle ged for Mr. David Watſon, That he ought to be preferred, becauſe 
he had raiſed his ſummons before Mr. Lauder's arreſtment. | 

Anſwered for Mr. Lauder, That he is preferable for having the firſt con- 
ſummate diligence by decreet ; nor can it be alledged, that his decreet was 
recovered by the common debtor's partial favour, and both proceſſes are be- 
fore the Lords, where the methods are equal, and the diligences are of the 
ſame kind. 

The Lords preferred Mr. William Lauder, and did not bring in the other pa- 
ri paſſu, March 1685, Mr. William Lauder contra Mr. David Watſon. 

XC. One Hamil'on having died two or three months after he had arreſt- 
ed, without raiſed a forthcoming ; and thereafter Thomas Craufurd having 
arreſted the ſame debt, and purſued a forthcoming before the Commiſſars, 
wherein Hamilton's brother compeared for his intereſt ; but Crawfurd was 
preferred in reſpect the other was not then confirmed executor to his bro- 
ther. Hamilton advocated the cauſe, and after the ſame was remitted, con- 
firmed himſelf executor to his brother; upon which active title he obtained 
a decreet of forthcoming before the Lords, ſome months before Crawfurd 
got a decreet before the Commiſſars. In a multiple-poinding the Lords 
found, That Hamilton having done the firſt ſtep of diligence by arreſtment, 
and the laſt by obtaining decreet before Crawfurd, he ought to be preferred, 
altho' in the intermediate ſtep he had been ſomething negligent ; Crawfurd 
after the remit having been guilty of ſupine negligence, November 168 5, Ha- 
milton contra Thomas Crawfurd. 

XCI. Provoſt Drummond having diſponed his goods to Baillie Hamilton, 
after he had been charged with horning by Major Baitman, Jobn Chancellour 
and others arreſted afterwards the goods in the common debtor's ſhop, and in 
Hamilton's hands, and thereafter Baitman arreſted alſo. 

Chancellour claimed preference, as being the firſt arreſter. 

Alledged for Baitman, That the diſpoſition was preferable to the arreſt- 
ment uſed by Chancellour ; which diſpoſition, tho reduced upon the act 1621, 
as in fraudem of Baitman's anterior charge, excludes all poſterior diligences. 

E 
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Anſwered : That Baitman could found on the diſpoſition, whch is not in 
favours, and Baillie Hamilton does not oppoſe John Chanceilour ; ſo that his 
diligence of arreſtmeat muſt be conſidered as if the diſpoſition were paſt 
from. | 
The Lords preferred Baitman, wnleſs Chancellour had grounds ſufficient to re- 
' duce the ſaid difprfition, February 1687, John Chancellour contra Major Bait- 
man. Thereafter this interlocutor was ſtopped. Vide No. 1 53, 439. 

XCII. Found ſufficient to arreſt in a minor's hand, without neceſſity to 
execute the arreſtment againſt his tutors or curators, either perſonally, or by 
leaving a copy at the crols, tho' thoſe ought to be cited in the forthcoming ; 
and here a poſterior arreſter, who had arreſted in the curator's hands, was 
competing, Nevember 1687, George Robertſon contra John Ker. 

XCIII. Arreſtment of goods in the debtor's own poſſeſſion found to af- 
fect, and to be a nexus reals, as well as if it had been in the hands of a third 
party, January 1688, Dr. Gairn contra Teſchoch of Montvaird. 

XCIV. A debtor having died after one of his creditors had arreſted, an- 
other creditor confirmed the ſum arreſted, and competed in the forthcoming; 
but the Lords preferred the arreſter, the arreſtment being a nexus realis, which 
could not be prejudged by the debtor's death, more than real rights of poind- 
ing the ground, &c. By virtue whereof goods might be poinded after the 
debtor's death, in prejudice of both an executor and donatar, (as was found 
in a purſuit before the council, betwixt the Lady Hume and John Hay) Fe- 
bruary 1688. Vide infra, No. 95. 

XCV. In the multiple-poinding betwixt Recbert Ruſſel, who had obtained 
a decreet of forthcoming againſt the tenants of Carnock, of ſome rents ar- 
reſted in their hands, as belonging to Baincrief jure mariti, and the debtor's 
relict. | 

Alledged for the relict, That ſhe, as executrix-creditrix, ought to be pre- 
| ferred to Ruſſel, who ſhould have confirmed the debt arreſted after her hu- 
ſband's death, and her confirmation was before the decreet of forthcoming. 

Anſwered: Arreftment is nexus realis, and cannot be evacuated by the 
debtor's death. 2. The ſubjeR arreſted was not at firſt confirmed in the prin- 
cipal teſtament, but only eiked ; and the decreet of forthcoming is prior to 
the confirmation of the eik, and there was no proteſtation to eik. : 

| The Lords found the decreet of forthcoming to be a fricr and preferable com- 
plete diligence. But if the confirmation of the rents had been anterior to 
the decreet, they would probably have decerned in favours of the relict; 
yet an executor not qua creditor, could not compete with one arreſting, 
before the debtor's deceaſe, tho' his decreet of forthcoming were poſterior 
to the confirmation, June 29. 1688, Robert Ruſſel contra Lady Balncrief, and 
the tenants of Carnock. Vide ſupra, No. ga. | 
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XCVI. A written citation before a baron court, to pay the rents contain- 
ed in the purſuer's diſpoſition and aſſignation, found to be a formal intima- 
tion, and ſufficient to exclude a poſterior arreſter of the rents aſſigned; and 
the aſſigny's intimating judicially the ſaid affignation in the baron court, 
and producing the fame to the clerk in court, was ſufficient intimation, Ue- 
cember 3. 1681, Sir David Ogilvy contra Ogilvy of Logie. 

XCVII. A clauſe of aſſignation to teinds in farther ſecurity of the pay- 
ment of a ſum in a bond, without any obligement to do diligence on the 
aſſignation, was not found to oblige the creditor to do diligence thereon, Ja- 


nuary 1682, Laird of Langtoun contra Earl of Hume. 
XCVIII. An 
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XCVIII. An inhibition was found to fall under the aſſignation to a bond, 

and ſum therein contained, without the general clauſe of all that followeth, 

or might follow thereon, in a competition with the cedent's ſingular ſucceſſor, 
January 1682, Wilkamſon contra Sir Patrick Threapland. 

XCIX. One Shed having inſert his creditor Sir Patrick Niſbet's name in 
a blank bond, due by one Scot, without taking a backbond ; ſome years after, 
Sir Patrick purſued Shed. 

Alledged for the defender: That an aſſignation granted by a debtor, not 
bearing expreſsly in ſatisfaction, is preſumed a corroborative ſecurity ; but, 
when a creditor takes right to a bond, by getting his name inſert, that preſumes 
ſatisfaction, unleſs the contrary be made appear; which alledgeance he Lords 
found relevant, February 1682, Shed contra Sir Patrick Niſbet: but this is 
not fine ſuo ſcrupulo, Shed not having retired his bond. 

C. David Stewart having aſſigned to Sir Jabn Axyten his brother-in-law, fail- 
ing lawful iſſue of his own body, a 4000 merk bond due to him the cedent 
by the Laird of Innernytie his brother, with a proviſion, That it ſhould be 
lawful to the cedent to uplift and diſpoſe of the money ; and a clauſe decla- 
ring the delivery of the aſſignation equivalent to the delivery of the bond, 
which was not then in his poſſeſſion, but in the hands of Garnwl'ly his un- 
cle: he thereafter called for the ſaid aſſignation, and gave another of the 
foreſaid tenure in lieu on't, with the burden of a thouſand merks to be paid 
to a baſtard brother, who, by David's order, three days before his death, 
burnt the firſt aſſignation. 

Sir Jahn Ayton having raifed, after David's death, an action for exhibition 
and delivery of the bond and aſſignation; it was alledged for Innerny ie, That 
the aſſignation bore no clauſe diſpenſing with delivery. 2. It having been 
delivered as the clauſe imports, the recalling on't infers a revocation of the 
aſſignation. 3. It was offered to be proven by witneſſes, that Ayten having 
defired David, when on deathbed, to give up the aſſignation and bond, he 
refuſed, at leaſt, gave no anſwer, but turned him about to the wall ; and 
that he ſaid to others, that the granting of the ſaid aſſignation, which would 
have deſtroyed his father's family, troubled more as any thing he ever did ; 
but now he had recalled it, and had it in his own cuſtody. 

Anſwered for the purſuer: Tho' there was no expreſs clauſe diſpenſing 
with the delivery, yet the cedent having a rational cauſe for keeping the e- 
vident, v72. a reſerved power to uplift the money, and the ſum not ſimply 
aſſigned, but tailzied to Ayton, failing heirs of David's body, who are in- 
ſtitute by being in condittone pofiti , there was good reaſon for the aſſigna- 
tion's remaining with the cedent till his death, and, tho' it bear delivery, that 
hath been only ſymbolical for want of the bond ; fo that the recalling of it 
could import no revocation: nor can the effect of writs be taken away by 
the depoſitions of extrinſic witneſſes, eſpecially as to words emitted long at- 
ter ſigning. And the Lords, in the caſe of Thomas Kincaid contra Stark, 
December 11. 1679, ſuſtained a diſpoſition of lands, reſerving a liferent and 
power to alter, tho' it had no clauſe of diſpoſing, &c.; and, if David had 
inclined to alter, he would have deſtroyed the ſecond, as well as the firſt 
bond. 

Replied : The aſſignation, by its conception, is a preſent right, tho' with 
a reſolutive condition, in caſe of children. 

This plea was agreed and taken up before interlocutor, February 1682, Sir 
Jom Ayton contra Innernytie. 

CI. In the competition betwixt [an aſſigny] and an arreſter, whoſe arreſt- 
ment was poſterior to the intimation of the aſſignation; in reſpect the in- 


> ſtrument of intimation did not bear that a copy was left at the dwelling-houſe, 
: or 
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or delivered to any ſervant, Sc. March 1682, Shewal contra Ritchie and 
Ride. | 

CII. Found, That one whoſe name is uſed in truſt by a third party is not 
hoc ifſo liable to do diligence, unleſs by a clauſe he be obliged thereto, March 
1682, Mr. Pa rick Red contra Baillie Crawfurd. 

CIII. One having aſſigned a bond with the bygone annualrents, and after- 
wards granted a diſcharge, by two Notars, of ſome of theſe annualrents that 
had been truly paid before the aſſignation, tho' not diſcharged before intima- 
tion of the aſſignation, which was ſubſcribed but by one Notar, at the date, 
and by another, ſome months after the diſcharge. 

It was alledged for the aſſigny in a competition: That, tho' his aſſignation 
be not formally intimated, the narration of the aſſignation in the diſcharge is 
equivalent to an intimation. 2. The diſcharge acknowledging the aſſigna- 
tion, tho' it had but one Notary, as it had two, is equivalent to the cedent's 
oath, that he gave command to the Notary, which ſupplies the want of the 
other Notary ; and, being in grams of the diſcharge, is as good as if it had 
been acknowledged in writ before the granting of the diſcharge. _ 

Anſwered : Intimation in a competition of creditors muſt be formal by in- 
ſtrument, which the narrative of the diſcharge is not equivalent to ; nor does 
the narration of the aſſignation ſupply the legal folemnities. 2. The debtor, 
who received the diſcharge, being truly creditor for an onerous cauſe, upon 
the warrandice thereof, would have got the cedent's oath, the aſſignation be- 
ing for love and favour ; and the aſſignation is reducible on the act of par- 
liament 1621, as in fraudem creditoris. 

The Lords found the aſſignation was not validly intimate, and preferred the 
debtor on that head, without giving anſwer to the other points, March 1682, 
Alexander Johnſton contra John Spevin. | 

CIV. Mr. John Wilkie having granted an aſſignation to his creditors of ſome 
debts due to him by Sir John Willie of Fouldoun, which was intimated to the 
Lady Refs, his daughter and heir; and thereafter Mr. John having reſtricted 
the ſaid ſums to the half, in favours of the Lord Roſs. | 
Allleaged for the Lord Roſs : That his Lady being minor and married, in- 
timation ought to have been made to him, as huſband; ſeeing he now com- 
petes upon a right, as creditor, | 

Anſwered : Altho' in caſes where wives or minors are prejudged, and are 
in danno vitando, it may ſeem reaſonable to acquaint the huſband or curator ; 
yet the want of that intimation to huſbands or curators cannot be obtruded to 
third parties. And in this caſe the huſband, who could not but come to the 
knowledge of the ſaid intimation, as he would have been in mala fide to have 
paid the cedent ; fo himſelf being now dehtor with his Lady jure mariti, 
was in mala fide to take any poſitive right or privative, by a diſcharge.or re- 
ſtriction; and is not ſo favourable as another perſon, who innocently might 
have taken a ſecond aſſignation, after the firſt was intimated. 

The Lords inclined to ſuſtain the anſwer ; but the point was not put to 
the vote, in reſpect the creditors inſiſted, in their reduction, upon the 
act of parliament 1621, December 20. 1682, Lord Roſs contra Ker of Mo- 
riſtown, &c. | | 

CV. A principal and cautioner having granted a bond for money borrowed 
from Thomas Weir in name of, and as pertaining to one Wallace his brother- 
in-law, payable to Wallace or Weir. | 

The Lords found, That Thomas Weir, as correus credendi, might have 
uplifted the money from the debtor, and effectually diſcharged him thereof ; yet 
he could not, without a factory from Wallace, afſign the bond to the cautioner, 


upon payment made ta himſelf. This was found pro and contra; but, at len _ 
| the 


ASSIGNATION, 21 
the factory was produced, January 1683, Archibald Ainfley contra Dalmabey 


and Hannay. 

CVI. An aſſigny to a bond, who was obliged to ufe all manner of legal 
diligence againſt the debtor, before he recurred againſt the cedent, having 
proceeded the length of caption againſt the debtor. 

The Lords found, That he bad done ſufficient diligence, and needed not to take a 
gift of eſcheat, nor poind goods, or adjudge lands ; and therefore ſuſtained proceſs 
againſt the cedent. Albeit it was alledged that the obligement to diligence be- 
ing general, imported both real and perſonal diligence, March 1683, Alex- 
ander Abercrombie contra David Seaton. 

CVII. Found that a perſon having taken an aſſignation to maills and du- 
ties in corroboration of a debt, and entered into poſſeſſion by uplifting a part, 
was not obliged to continue to intromit as appryſers are. But here it was 
not alledged, that he had excluded any other creditor from intromitting, 
March 1683, Baillie of Torwoodbead contra Patrick Garner. 

CVIII. Found that the aſſignation of ſums heritable, by a clauſe ſeclu- 
ding executors, is not in bonrs defuncti, or confirmable, tho' not intimated in 
the cedent's lifetime; hut here the defunct's executors were competing, and 
not another creditor upon his diligence, March 1683, Seaton and Harvey con- 
tra Lumſden. 

CIX. Andrew Balfour, who was bankrupt, having, without any onerous 
cauſe, aſſigned a bond to Mr. Patrick Reid, after intimation of which aſſigna- 
tion, the debtor acquired right to an old debt, due by Balfour the cedent 
long before the aſſignation; and the bankrupt's aſſigny having purſued the 
debtor for payment, he, the debtor, raiſed reduction of the purſuer's aſſig- 
nation upon the act of parliament 1621, as being acquired zitwulo lucrativo af- 
ter contracting of the debt he was aſſigned to. 

Anſwered: The purſuer has acquired right to a bond due by the faid 
Balfour, which is a ſufficient onerous cauſe of the aſſignation made to him. 

Replied : The defender's aſſignation being prior to the purſuer's acquiring 
right to that bond due by the bankrupt his cedent, and ſo a ground of com- 
penſation that inet de jure, the purſuer's poſterior right to his cedent's bond 
cannot make an onerous cauſe to ſupport the former aſſignation in his fa- 
vours, and cut off the defender's anterior yo of compenſation. 

The Lords afſotlzied the defender from the proceſs for payment, and hkewiſe 
decerned in the reduction againſt Mr. Patrick Reid, December 1683, James 
Wood contra Mr. Patrick Reid. | 

CX. In a purſuit at the inſtance of an aſſigny, it was alledged for the de- 
fender, That the purſuer's aſſignation was not intimate in the cedent's life- 
time, and fo was in bonis of the defun&, and ought to be confirmed. 

Anſwered : The purſuer ſhall give a diſcharge with warrandice, which 
the Lords have found ſufficient ; and the Commiſſary is not compearing. 

Replied : Where a bond aſſigned contains an heritable quality, the Lords 
ſuſtain a diſcharge with warrandice as ſufficient ; but the ſum here aſſigned 
being moveable, muſt be confirmed. 

Lords ordained the purſuer to confirm before ſentence, March 1684, Wil- 
liam Gray contra the relict of Baillie Deans. 

CXI. A debtor, purſued at the inſtance of aſſigny, alledged, That the 
aſſignation not being intimated in the cedent's lifetime, it was in bonzs de- 
Functi. | | 

Anſwered : Such a defence is not competent to the debtor, and there is 
no creditor competing upon a better diligence ; ſometimes, again, heritable 
ſums are aſſigned, which cannot be confirmed, and the purſuer offers a diſ- 


charge with warrandice. | 
F The 
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The Lords ſuſtained the alledgeance for the defender, the ſum being move- 
able, March 1684, William Gray of Innerrichty, contra Nicolas Barclay. 

CXII. Found that a bill of exchange, bearing value received, being aſſigned 
for onerous cauſes, the cedent's oath was not competent againſt the aſſigny, 
tho” bills be res mercatoria, January 1685, Mr. James Boyes contra Son 
Gilles. | 

CXIII. Found that a debtor granting aſſignation to his creditor, and cau- 
ſing intimate the ſame in the creditor's abſence, but retaining the. aſſignation 
and inſtrument of intimation in his own poſſeſſion, is not denuded till the 
aſſignation be delivered to the creditor, or ſome perſon for his behoof, Janua- 
ry 1685, Lady Hiſslefide contra Littlegil : but this is not without ſome ſcru- 
ple; ſeeing the Notary's having the aſſignation in his hand, and intima- 
ting in the creditor's name, may be conſtrued a delivery to the Notary for 
the creditor. | 

CXIV. In a competition for maills and duties betwixt one Cunningham an a 
pryſer, and Mr. Jobn Frank, as having right from Mr. Moubray and his wife 
to another appryſing, whereof .ſhe was fiar; it was alledged for Cunningham, 
That Mr. Frank's right was poſterior to a written declaration granted by Mr, 
Moubray, whereby he acknowledged his intromiſſion with more of the maills 
and duties of the lands appryſed than came to his ſhare; and that he was 
willing that Cunningham, the other appryſer, ſhould intromit with the whole 
maills, till he received as much as Moubray had uplifted more as his ſhare 
which written declaration imports materially an aſſignation, tho' the paper 
be not formal; and Moubray's jus mariti was conveyable by aſſignation. 

Anſwered for Frank : That the right to Cunningham was but a factory, 
and could not be obtruded againſt a fingular ſucceſſor in the right of ap- 

ſing. | | 
The Lords ſuftained the paper as an aſ/ignation, February 1685, Frank con- 
tra Cunningham. 

CXV. Laucbland Leſlie having, upon payment of a debt to my Lord Nortb- 
ee, gotten a blank aſſignation in anno 1669, and being debtor to John Stuart, 
ſon to Sir William Stuart of Innernytie, the aſſignation was filled in Sir Mil- 
liam's name, tho' then dead, becauſe it did not quadrate with John, who, at 
the date thereof, was but a child in familia: Leſlie immediately took up his 
aſſignation, till the ſettlement with John was adjuſted ; and Jobn dying medio 
tempore, he commenced a declarator againſt the preſent Innernytie, for decla- 
ring that Sir William's name was inſert in truſt, 

Alledged for the defender: That an aſſignation, in the name of his fa- 
ther, whom he repreſents, could only be taken away ſcripto vel juramento ; 
and it was improbable the purſuer could fill up a dead man's name, when 
he could not get a backbond, unleſs he had been firſt ſecured by the re- 
preſentatives. | 

Anſwered : The purſuer offers to prove that he paid the money to North- 
ee, and got the aſſignation delivered to him, which he now produces. 2. 
Sir William gave up an inventary of debt due to him; and ſo did Jobn, with- 
out mentioning this debt. | 

The Lords declared the truſt, the purſuer giving his oath in ſupplement ; but 
the defender's curators made no great oppoſition, December 1685, Lauchland 
Leſlie contra Innernytie. 

CXI. John Macfarlane having granted bond to Mr. David Watſon, who 
aſſigned it to Mr. John Mactenzie, who transferred it to Mr. Robert Black- 
wood; and thereafter Sir James Stamſieid having, after the aſſignation to Mr. 
Mackenzie, and before his tranſlation to Blackwood, arreſted the money in the 
debtor's hands, as truly belonging to Sir Donald Macdonald, and only in truſt 

in 
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in Mr. Watſon's perſon. In the competition betwixt the arreſter and Mr. 
Blackwood, it was alledged for the former, That he offered to prove, by the 
oaths of Mr. M*PFarlane and Mr. M*Kenzre, That the bond was granted for 
the behoof of Sir Donald. Anſwered for Mr. Robert Blac „That the 
cedent could not depone, nor the debtor be examined upon the truſt againſt 
him an aſſigny for an onerous cauſe. 

The Lords ordained both Mr. M. Farlane and Mr. MKenzie, and alſo Mr. 
Robert Blackwood to be examined about the truſt, January 1686, Sir James 
Stamfield contra Mr. Robert Blackwood. 

CX VII. Mr. George Wilſon, who was to pay 4000 merks to Dundas, having 
aſſigned him to Fordel Henderſon's bond for the like ſum, with abſolute war- 
randice qualified thus, That in caſe the aſſigny uſing due and exact diligence, by 
regiſtrating the bond, raiſing horning, poinding and arreſtment, and diſcuſ- 
ſing any ſuſpenſion of the charge,ſhould not recover payment, then the cedent 
was to be liable after retroceſſion of the right and diligence ; the aſſigny 
having ſuffered Forde to live thirteen months after, without doing any dili- 
gence againſt him, recurred after his death by a purſuit againſt the cedent. 

Alledged for the defender: That the purſuer had nglected to uſe the dili- 

ce above-mentioned, by which he might have recovered payment, and 
now Fordel's affairs are turned in ſuch confuſion, as the defender will find it 
difficult to recover the money. 

Anſwered for the purſuer : The purſuer is under no poſitive obligement by 
the clauſe to do diligence ; for it imports only a delay of recourſe till the 
diligence be done, which is now impreſtable when Forde is dead; and yet 
the purſuer hath done the equivalent, by adjudging againſt the heir as ſoon 
as any other creditor ; nor had the purſuer any reafon to charge and diſtreſs 
Fordel incivilly, who was repreſented and reputed ſolvent, and been truſt- 
ed by the defender with the money for fifteen years before affignation, with- 
out uſing any diligence. 2. There is no time appointed for the doing of di- 


ligence in. 

Replied: No time is the preſent time. 

The Lords decerned againſt the cedent, December 1686, Dundas of Ballen- 
dary contra Mr. George Wilſon of Pleughlands. Vide infra, No. 124. 

XVIII. An aſſignation being quarrelled as null, becauſe conſiſting of 
two ſheets of paper, and the margent at the joining not ſubſcribed by the 
cedent. 

Anſwered : The cedent being a wife, had judicially ratified the ſame in 
preſence of the Major of Waterfoord, in Ireland, atteſted by. his ſubſcribing, 
indorſed on the firſt ſheet. 

Replied : The cedent does not ſubſcribe the judicial ratification. 

The Lords ſuſtained the ratification. But it appeared, that the debtor and 
the cedent had ſettled, January 1687, Auchinmouly contra Dorothy Buchannan. 

CXIX. A huſband having aſſigned to his wife, all debts, ſums of mo- 
ney, goods, gear, lands, tenements, houſhold-pleniſhing, gold, filver, &c. 
he ſhould have, failling children, the time of his deceaſe ; and having died 
without children, his reli& claimed right to a tenement of land by virtue of 
the aſſignation. | | 

Alledged for the heir : That the affignation containing no obligement on the 
defunct, or his heir, to diſpone, nor any diſpoſitive clauſe of heritage, the 
tenement was not conveyed thereby. 2. The words /ands and heritage, ſeem 
to be inſert ex ſtylo, without any ſpecial defign ; for in ſubſequent clauſes, 
goods and gear,and not lands, are particularly repeated ; andit is not to be pre- 
ſumed,that the defunct intended to cut off his [heir] altogether. 3. The words 


that 
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that he ſhould have, the time of his deceaſe, import a teſtamentary deed, where- 


by no heritage can be conveyed. 

Anſwered : Tho' the deed be not formal, with clauſes for conveying he- 
ritage, it implies an obligement on the defunct, which his heir cannot quar- 
rel. 2. That the word was induſtriouſly inſert, is cleared from a poſterior 
clauſe, whereby the defunct provides the fee of a ſhop to the heir, and the 
liferent of it to his wife, and exceptio firmat regulam ; for that had been ſu- 
perfluous, had the defunct intended to leave all his heritage to his heir. 
2: Theſe words the time of his deceaſe, import no teſtamentary act, but are 
uſual in deeds inter vivos, whereby the effect of the obligement is only ſu- 
ſpended till then. | 

The Lords reſtricted the aſſignation to the moveable eſtate, and a liferent of the 


bop, February 1687, Rebecca Fairbolm, Relict of Kirkwood Merchant, contra 


James Kirkwood. | 

CXX. An aſſignation not intimated ſuſtained as a ſufficient title to purſue 
reduction ex capite inhibitionts, raiſed on the bond aſſigned, without neceſſity 
of a licence; but that the aſſigny ſhould confirm before extracting, February 
1687, John Ogilvy contra Brown. 

CXXI. Found that a ſum aſſigned in truſt, fell not under the cedent's bo- 
na, at his deceaſe, the aſſignation being intimate in his lifetime, February 1687, 
Alexander Turpie contra James Archibald. 

CXXII. An aſſignation being intimated at 11 o'clock in the forenoon, and 
the ſum aſſigned being arreſted the ſame day, without any mention in the 
execution of the hour when the arreſtment was laid on, and thereafter an 
execution being produced ſpecifying the hour. The Lords brought both in 
part paſſu, July 1687, David Scrymſour contra Baillie Ate. 

CXXIII. Debated,if a debtor's being witneſs in an aſſignation to the debt 
be not an intimation guoad him, ſo as to hinder the ſubject aſſigned to fall 
in bonts of the cedent ; but heritable bonds need no confirmation tho' not 
intimated, February 1687, Law contra Robert Currie. 

CXXIII. An x Fes of moveables, annualrents, made by one in arti- 
culo mortis, found null, in reſpect it was proven by the witneſſes inſert, that 
the aſſignation was not read to the cedent before he ſigned it, February 1688, 
the children of Walter Yeung contra Henry Anderſon. 

CXXIV. One having got an aſſignation to a bond in ſatisfaction, with a 
proviſion, that the aſſigny (in caſe he ſhould not get payment of the bond 
aſſigned, by doing diligence by horning within fifteen days after the term of 
payment thereof) might then recur againſt the cedent. The aſſigny did no 
diligence till about two months after the time prefixed, and then intented a 

urſuit of recourſe againſt the cedent. 

Alledged for the defender: That the diligence two months after the time 
appointed, was not ſufficient. 

Anſwered : The debtor was in as good caſe when the diligence was uſed, 
as he was at the term of payment; and the purſuer got a partial payment, 
which occaſioned the delay. 

Replied : The condition was preciſe as to the time, and the debtor was 
ſuſpect at the date of the aſſignation, and now is broken and gone, which is 
the difference betwixt his caſe and that of Dundas contra Wilſon, December 
1686. 

The Lords ſuſtained the alledgeance and reply, and aſſöilxied from the relief, 
February 1688, Sir James Dick contra William Dick of Grange. Vide ſupra, 
No. 117. 

CXXV. It being objeFed againſt the intimation of an aſſignation at the 
market-croſs, to a party out of the country, That it did not defign the debt- 

| | or; 
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or; it was anſwered, That the act of parliament appointing the deſignation 
of debtors, concerns citations in proceſſes; which was ſuſtained, July 1688, 
Robert Campbell Dean of Guild in Glaſgow, contra George Clerk. Vide ſupra, 
No. 82. 


ALIENATION. 


CXXVI. A diſpoſition being quarrelled on the act of parliament 1621, 
it was alledged for the defender, That the diſpoſition was made ante contra- 
Hum debitum. | - 

Anſwered : The diſpoſition was in truſt for the behoof of the common 
debtor ; and the defender having deponed, That it was not in truſt, but that 
it was for an onerous cauſe ; 

The Lords ordained the defender to condeſcend on the onerous cauſe, to the effect 
that the diſpoſition being applied that way, might extinguiſh that cauſe, ſo as it 
might not compete with the other creditors, the common debtor being bankrupt : al- 
tho if it had been ex dono, it could not have been quarrelled by his poſterior 
creditor ; but the condeſcendence of the onerous cauſe was to be inſtructed only by 

" the - "x own oath, November 1681, Mr. David Watſon contra Robert 
Malloch. | 

CXXVII. Robert Dickſon having diſponed his lands to Mr. Robert Dickſon, 
for certain great ſums of money paid to him by Mr. Robert, whereof he 
grants the receipt, and diſcharges him, &c. Then follows, Therefore, and 
for other good cauſes and conſiderations, &c. 

The Lords found the adjeftion in the diftinft clauſe of good cauſes and confi- 
derations, did not weaken the firſt if ſums of money; but found the diſpoſition 
did import onerous cauſes, and not leave ana favour, January 14. 1682, 
contra Mr. George Dickſon. | 

CXXVIII. Robert Hamilton Merchant in the Bow, having, in anno 1676, 
granted two diſpoſitions to his ſiſter's huſband, viz. one of his houſe, and 
another of the goods of his ſhop, both bearing onerous cauſes ; and continued 
thereafter to poſſeſs the ſubjects diſponed, fo as during the year 1677, and 
a part of the 1676, he was not looked on as in a broken condition. In an- 
10 1678, when his creditors began to put to him, the brother-in-law took 
infeftment, and ſtopped poinding of the ſhop with the diſpoſition ; and the 
creditors having raiſed a proceſs againſt him ; 

Alledged for the defender: That Hamilton not being a bankrupt, at leaſt 
not being a notour bankrupt, and there being no diligence againſt him, he 
might prefer the defender, who, tho' a conjunct perſon, offered to prove 
an adequate onerous cauſe of both diſpoſitions. 

Anſwered : The Lords in Kinfawn's caſe, found a notour bankrupt, (viz. 
when a man had more debt than gear) tho' no diligence had been uſed a- 
gainſt him, could not prefer. 2. The diſpoſitions muſt be repute ſimulate, in 
reſpect the defender lay by and concealed, of deſign to get the debtor credit. 

The Lords demurred on the firſt reaſon, but reduced the diſpoſition on the 
reaſon of fimulation and latency, to the effe& the defender, and other credi- 
tors before the diſpoſition, not theſe after, purſuers, might come in par! 
faſſu, January 10. 1682, John Cunninghame and others contra Hamilton. But 
this interlocutor is not fine ſuo ſcrupulo, ſeeing the proving of the onerous 
_ might take off the ſimulation ; and it was-ſtopped, and the cauſe ſettled 

riendly. 

CXXIX. The Viſcount of Frendraught, in order to acquire from one Gre- 
gory an expired appriſing of his predeceſſor's eſtate, and yet to evade the act 
of parliament about purchaſes made by apparent heirs, provided in his con- 
tract of marriage with the Lady Rutherfoora, who had 20000 merks of as 

G | cher 
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cher heritably ſecured, that he ſhould give her a jointure, and by a ſeparate 
writ, of the ſame date, renounced the tocher, and declared, that it ſhould 
be employed on ſecurity for her, and her children. The Lady and her 
friends after the marriage, acquired Gregory's appriſing in favours of a blank 
perſon, in which, after it had lain ſome months blank in the Viſcount's cu- 
ſtody, the name of Bogny, the Viſcount's chamberlain, was filled up, who 
by his backbond provided the lands to the Viſcount and his Lady in liferent, 
and to the bairns of the marriage in fee ; which failing, to the Viſcount's 
heirs ang aſſignies. In a proceſs againſt the preſent Viſcount, (his father 
being dead) for redeeming the appriſing from him, upon payment of the 
ſums truly paid for it 

The Lords found the conveyance fell under the act of parhament, February 
1682, creditors of the eſtate of Frendraught contra the Viſcount and Bogny. 
Vide infra, No. 341. | 

CXXX. One having diſponed his goods to his niece, providing ſhe ſhould 
marry with conſent of two friends named in the diſpoſition ; and that if ſhe 
married without their conſent, the right ſhould go to another : it fell out 
that ſhe married without conſent of theſe friends, upon which the diſpoſi- 
tion in her favours was craved to be annulled. | 

Anſwered : That ſhe endeavoured to carry the friends conſent to her mar- 
riage, but they unreaſonably refuſed to approve of her choice, which was 
rational, tho' they could make no objection againſt the man's perſon or 
fortune: and if an uncontrouled power to diſſent, without giving a reaſon, 
ſhould be allowed to ſuch truſtees, they would always force the parties to 
a compoſition, 

The Lords ſcund it relevant to annul the diſpoſition, that the receiver marri- 
ed without conſent of the perſons therein mentioned ; but found the anſwer alſo 
relevant to elide the irritancy, that ſhe required the tet ſens, by whoſe advice 
ſhe was appointed to marry, to give their conſent, and they refuſed to give à rea- 
ſn for their diſſent. | ; 

CXXXI. A father having diſponed his eſtate to his eldeſt ſon in the year 
1657, in anne 1666 a creditor of the father's raiſed reduction of the diſpo- 
ſition ; after which the ſon made voluntary payment to ſeveral other cre- 
ditors out of the price; and it being found, upon probation led, that the 
price contained in the diſpoſition was adequate, the purſuer inſiſted for pay- 
ment of the debt out of the price. | 

Alledged for the defender: That there being no inhibition, or legal dili- 
gence againſt his tather, at the purſuer's inſtance, he might pay ſuch credi- 
tors as he thought fit. 

Anſwered : As the father being bankrupt, could not prefer and gratify 
one creditor in prejudice of another's diligence ; no more could the defend- 
er, his fon, make any ſuch voluntary payments after the raiſing of the pur- 
ſuer's reduction, nor could he have the benefit of abatements given by the 
creditors. | 

The Lords found the purſuer's anſwer relevant ; but found, That the defender 
might pay, after the reduction, any debt he had undertaken to pay before, Decem- 
ber 8. 1682, Grant of Kirdells contra Birkenburn. Vide infra, No. 133. 

CXXXII. A merchant at his going abroad, having diponed his lands to 
his ſiſter, in caſe he ſhould not return, and delivered the diſpoſition ; he, 
after the diſpoſition, and before ſeiſine thereon, bought a parcel of linen- 
cloth, to the value of L. 50 Sterling, which by a line he deſired his fiſter 
to pay; ſhe did not promiſe payment, but gave him the ſeiſine a-keeping, 
which ſhe extracted upon his dying abroad. The creditor for the price of 
the linen raiſed reduction of the diſpoſition ex capite doli et fraudis. Wy 
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The Lords reduced the diſpoſition, November 1682, Kolftoun contra Weir. 

CXXXIII. Grant of Kirdelils, (mentioned ſupra, No. 131.) having inſiſted 
that the defender ſhould compt for 7000 merks, as the price of lands con- 
tained in the diſpoſition, and the value of the lands being proven not to ex- 
ceed 6000 merks; 

The Lords found, That the defender, as a cynjunct perſon, needed to hold compr 
for that ſum only, and quoad ultra was in the caſe of a ſtranger, the diſt«/r- 
tion bearing the receipt of the whole 7000 merks, February 1683, Kirdelis con- 
tra Birkenburn. 

CXXXII. One having granted a diſpoſition of ſome goods, without an o- 
nerous cauſe, containing warrandice from fact and deed, and diſpenſation 
with the not delivery; and thereafter diſponed ſome of the fame goods 
to another: in a competition, it was alledged for the receiver of the 
firſt diſpoſition, That the diſponer could not take away his jus quaeſitum 
thereby. 

yo EP : The firſt diſpoſition was never delivered, and the clauſe dif- 
penſing with the not delivery, could not hinder the diſponer to alter or in- 
novate at his pleaſure, tho' there was no ſuch reſerved faculty ; all the uſe 
of a diſpenfing clauſe being only to hinder heirs or executors to quarrel the 
deed for want of delivery, which the diſponer altered not before his 
death. 

The Lords preferred the ſecond diſpoſition, in reſpect of the anſwer, March 
1683. Vide 653. 

CXXXIII. One Trinch having granted to John Drummond a factory in rem 
ſuam omnium bonorum, for ſums of money, and other good cauſes and conſi- 
derations, narrating that he was indiſpoſed to go about his own affairs. 
Againſt this diſpoſition, it was alled ed, by a competing creditor of the 
granter's, That the diſponer was thereby reduced to the ſtate of a notour 
bankrupt ; ſo as he could not gratify the receiver, tho no diligence had been 
done againſt him by his creditors. / 

Anſwered : Tho' a bankrupt cannot gratify, he may diſpone by way of 
commerce; and the factory bears onerous cauſes, and ſums of money then 
received; and Drummond being no conjun& perſon, is not under any neceſ- 
ſity to inſtru the onerous cauſe otherwiſe. 

De Lords found, That, in quantum the onerous cauſe was antecedent to the 
factory in rem ſuam, which, in effe# is a diſpoſition ; Trinch, by the diſponing 
bis whole goods and debts, uas in the ſtate of a bankrupt, unleſs a farther eſtate 
could be condeſcended on; and decerned the purſuer and defender to come in pa- 
ri paſſu as creditors: and it was acknowledged that the debts due by Trinch, 
before the factory, were the onerous cauſe of it, February 168 5, Brown con- 
tra John Drummond. 

CXXXIV. A gratuitous diſpoſition by an heir was reduced upon the act 
of parliament 1661, by the predeceſſor's creditor, year and day after the 
ptedeceſſor's death, tho his debt was not conſtitute againſt the heir before 
the diſpoſition, March 1684, David Biſbop contra Mr. Patrice Shrells. Vide 
No. 773. 3 ; : 

CXXXV. Sir Robert Hepburn having provided his eſtate to young Congle- 
ton, with this proviſion, That he ſhould take and uſe the name and arms 
of Hepburn, and marry Cockburn of Piltown's eldeſt daughter; and a clauſe 
of irritancy, That, if he contraveened, his ſecond brother ſhould ſucceed 
to the eſtate : after Sir Robert's deceaſe, Congletown was required by the 
Gentlewoman's friends to marry her ; and, upon his refuſal, a declarator 


raiſed at her inſtance, for declaring that he had loft his right to the e- 
ſtate 
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ſtate, by refuſing to marry the purſuer, according to Sir Robert's appoint- 
ment, 

Alledged for the defender : That the purſuer had no title to purſue this 
declarator, in reſpect the benefit of the irritancy was not to accreice to her, 
but to the defender's brother, who was to ſucceed by the tailzie, without the 
burden of marrying her, and he did not concur ; ſo that the-moſt the pur- 
ſuer could pretend was but damage and intereſt, againſt which the defender 
had competent defences. | 

| The Lords ſuſtained proceſs at the purſuer's inſtance, for declaring the irritan- 
cy, February 1685, Jean Cockburn contra Congletown. Vide No. 657. 961. 

CXXXVI. One Ramſay having alienated his eſtate, by way of mortifica- 
tion, to the College of- St. Andrews, who purſued his heirs to denude them- 
ſelves of it ; 

Alledged for the defender: That the deed was never delivered, nor con- 
tained a clauſe diſpenſing with the not delivery, nor yet reterved a power 
to alter and innovate, but was found lying by the defunct, at leaſt in the 
hands of a ſchoolmaſter, to whom he had given it to write two other du- 
plicates; and, by a proviſion in the mortification, the defunct and his heirs 
were to retain one double, and the other doubles were not ſubſcribed. 

Anſwered for the purſuer : 1. It was rational for the mortifier, who had re- 
ſerved his own liferent, to retain the deed, eſpecially he being patron of the 
mortification. 2. Ramſay wrote a letter to the College, declaring, per verba 
de preſonti, That he had mortified the lands to the College, for educating 
ſome burſers; and, upon that infinuation, recommended a burſer to the 
College ; which letter is equivalent to delivery, and the recommending of 
the burſer is an exerciſe of his right as patron of the mortification, and mor- 
tifications are favourable. 

The Lords, before anſwer to the debate, recommended to ſome of their number 

to ſettle the parties, March 1685, the College of St. Andrews contra Ramſays 
and their huſbands. 
CXXXVII. The Lord Preſton having diſponed his lands to his eldeſt ſon, 
with the burden of all his debts, in the ſame manner as if the ſon were 
ſerved heir to him, which quality is repeated in the procuratory : the fon, 
a little while after his father's deceaſe, granted a diſpoſition to the Lord 
Arniftown, in ſatis faction of ſome cautionries paid for his father, and for 
payment of ſome others of his father's creditors, mentioned in a ſubſcribed 
lift. The father's other creditors raiſed reduction of this laſt diſpoſition, up- 
on the late act of parliament, as in prejudice of them, within year and day 
of the common debtor's deceaſe. 2. That the quality in the ſon's diſpoſi- 
tion was real gucad all his father's creditors, ſo as he could not prefer any. 
3. Efto the fon was infeft upon his diſpoſition before the father's death, yet he 
ought to be repuie as an apparent, quaad the effect of the late act of parlia- 
ment, to hinder diſponing within the year, and granting preference to the 
father's creditors for three years, otherwiſe the act would be eluded by per- 
ſons on deathbed being prevailed with to give infeftments to their ſons in 
prejudice of their own creditors; and this extenſion is as rational as the ex- 
tending of the act anent apparent heirs acquiring rights of appriſing againſt 
their predeceſſor's eſtate, after their death, to appriſings acquired during the 
predeceſſor's life. 

Anſwered : The act prohibiting diſpoſitions within year and day of the 
predeceſſor's deceaſe, in prejudice of their creditors, is not deſigned to make 
a party amongſt them, but only to prefer them to their creditors of the heir. 
2. The proviſion burdening the diſpoſition with the debts due to the diſ- 
poner's creditors is not real. 3. The act is expreſsly in the cate of apparent 

heirs 
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beirs diſponing, and the ſon being in the fee, cannot be ſerved heir to his 
predeceſſor who was deceaſed before his death; and, as the father might 
have preferred ſuch creditors as he pleaſed, there being no diligence uſed 
againſt him, the ſon might do the like in the father's life, or immediately 
after his deceaſe, the power of diſponing being the effect of dominion. 

Replied : The act is clearly conceived in favours of the defunR's whole 
creditors, as appears from the motives therein expreſſed, viz. That it takes 
ſome time before his death can come to their knowledge; and tis but juſt 
that, as the apparent heir is ſecure for year and day againſt all diligence at 
the inſtance of the defunct's creditors ; ſo it ſhould not be in his power to 
prejudge them during that ſpace, by preferring ſome to others. 

The Lords found, That the ſon being infeft during the father's life, his caſe 
fell not under the act of parliament ; and that the previfien, ti in the frocu- 
ratery, was but perſonal, and aſſoilgied from the reduction; but waved to give 
anſwer to the firſt reaſon, viz. if any of the father's creditors could be grati- 
fied, November 1685, Laird of Arm/ion contra Lord Ballenden. Vide 
No. 144. 

CXXXVIII. A diſpoſition amnium bonorum being quarrelled by the diſpo- 
rer's creditors, that had done no diligence, upon this reaſon, That he was no- 
tourly bankrupt, and ſo could not prefer one creditor to another, as was 
found in Tar/afpie's caſe, 

The Lords ſuſtained the reaſon thus qualified, viz. That the diſponer was 
under ſeveral hornings, and his debt exceeded his free gear before the diſ- 

ſition, and the diſpoſition was of all his eſtate, real and perſonal, and re- 
ſolved to determine ſo in other caſes: but found, That the raiſing of horning 
was not ſufficient, unleſs the party were denounced, and | the horning] regiſtrate, 
November 1685, Shaw contra Macmillans; and it would appear that one 
horning would not be found ſufficient. 


CXXXIX. One Acheſon being infeft in a houſe in Ri upon a diſpoſition 


from Dzckjon, which happened to be burnt before he attained poſſeſſion; 
and the ſeller having purſued for the price, Acheſon ſuſpended on this rea- 
jon, That he was never in poſſeſſion, and therefore the loſs, by the burning 
of the houſe, muſt lie upon the ſeller. 2. A part of the price was remit- 
ted to third parties, and not yet determined by them; ſo that the bargain 
was incompleat. 

Arfwered : A ſale being perfected, periculum rei vendite ante traditionem 
Sequitur emptorem ; and, by delivery of the diſpoſition, the bargain was per- 
fected, and the danger ſhould have followed the buyer, tho' he had not 
been infeft, mul'o magis where he was infeft, and preſent producing the 
diſpoſition. Befides, the tradition of earth and ſtone was a ſymbolical poſ- 
ſeſſion ; and, if need were, it could be made appear that poſſeſſion was offer- 
ed by inſtrument. 2. The referring a part of the price to the arbitriment 
of a third party hinders not the conſummation of the bargain. 

The Lords found the letters orderly proceeded againſt the buyer, November 

1685, John Dickſon contra James Aitcbeſon. 
CL. In a competition of the creditors of Grange, it was alledged for 
Sir James Cockburn, That the common debtor being denounced at his in- 
ſtance, could not prefer and gratify another creditor, who had done no 
diligence, 

; wot : 1. The denunciation being only at the market-croſs of Edin- 
burgh, where the party did not live, it could only be the foundation of a cap- 
tion, and could not affect any part of the debtor's eſtate, ſeeing the contempt 


did not infer rebellion ; and fo cannot be reputed ſuch a diligence as the _ 
H 0 
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of parliament requires. 2. The debtor was not bankrupt by that horning, 
for he was then in a reſponſal condition. | 

The Lords ſuſtained both the anſwers, February 1686, Sir James Cockburn 
contra Provoſt Miln and others. Vide infra, No. 143. 

CXLI. Alexander Chaplan having charged Provoſt Drummond with horn- 
ing upon the 24th Auguſt ; upon the 26th, the Provoſt made a diſpoſition of 
the merchant goods in his ſhop to four of his creditors primo loca, and ſome 
other creditors 246 et 3t:0 loco; and, upon the 31ſt day of the ſaid month, 
immediately after expiring of the fix days of the charge, he was denounced 
and regiſtrate by Chaplan. The Provoſt was charged alſo upon the 15th of 
Auguſt by Major Bateman, and denounced and regiſtrate the 8th September 
thereafter ; a reduction of the foreſaid diſpoſition being raiſed by Chaplan and 
Bateman, as made in prejudice of their di.igences ; 

It was alledged for ſupporting thereof, That the Provoſt was not looked 
upon as a bankrupt, but of good reputation and credit at the date on't; nor 
was it a gratuitous diſpoſition ommnium bonorum, but of a part of the granter's 
goods for cautionry; and the purſuer's diligences were not compleat before 
the diſpoſition, as the act of parliament requires. | 
Anſwered : Not only by the act of parliament 1621, but by the civil law, 
the diligences of creditors cannot be anticipated or prevented in curſu; and, 
if it were otherwiſe, all diligence might be diſappointed by provoked debtors, 
ſeeing it requires a tract of time to compleat it; and, tho' the difpoſition 
quarrelled was not omnium bonorum, yet the Provoſt, about the ſame time, 
made two other ditpoſitions of his whole eſtate, and was thereby in the caſe 
of a bankrupt. 

Replied : Bateman's diligence was not ſufficient, in reſpect of his negligence 
to denounce after the days of the charge, which he might have done before 
the date of the diſpoſition. | 

Duplied: Creditors cannot be obliged to ſo exact diligence; and 'tis or- 
dinary to wait ſome time after the elapſing of the days of the charge, to lee 
if the debtor will pay before he be -denounced. 

The Lords ſuſtained the reaſen of reduction, in ſo far as it prejudged the 
foreſaid diligences of Chaplan and Bateman, February 1686. Ts 

CXLII. A diſpoſition of lands, made by Provoſt Currie, being queſtioned 
upon the ſecond part of the act 1621, as a gratification in prejudice of the 
purſuers diligence by inhibition; it was alledged for the defender, That the 
inhibition was null as to the lands diſponed, not being execute at the right croſs 
of regality ; and a null inhibition 1s no diligence, 

Anſwered : The debtor being in effect bankrupt, any diligence by the act 
of parliament is ſufficient to hinder gratification; nor was the inhibition 
null for want of any requiſite ſolemnity; and, it the debtor had acquired 
any lands in the ſhire thereafter, the inhibition would have the effect of a 
formal diligence as to theſe, to hinder alienations by commerce, and ſo ought 
to obſtruct gratification, guoad others lying in the regality: yea, inhibition 
even perſonally execute, and at the market-croſs where the inhibited party 
dwells, will hinder the alienation of heritable ſums; ſo that the purſuers 
inhibition is a formal and habile diligence as to ſome effects: the like holds 
as to the contracting of debt after inhibition, in ſo far as the inhibiter is there- 
by prejudged. 

The Lords aſſoilzied from the reduction, February 1686, Daniel Nicolſon 
contra Provoſt Kinlich ; but the matter of fact was not fully underſtood, 
whether it was commerce or gratification. Vide infra No. 151, 296. 

CXLIII. Found that a denunciation to the horn at the market-croſs of 


Edinburgh, where the party did not live, was not a ſufficient diligence 5 
hin 


ALIENATION. TY 


hinder gratification, ſince his eſcheat did not fall thereby; and it was not a 
diligence ordinata to affect the goods, as other hornings are, February 1686, 
Vide ſupra, No. 140. 

CXLIV. The debate, No. 137. being again reſumed, it was alledged, That 
the act of parliament ought to be exten ſed to diſpoſitions made by the ſon, 
who had come to the eſtate per præceptionem; otherwiſe it might be eluded. 
2. The father burdens the right to the fon with all debts he ſhould con- 
tract, even in articulo mortis; and the ſon is declared liable as if he entered 
heir, and ſo cannot more than an heir diſpone within the year. 

Avfivered : The act is firi&t juris; and there can be no pretence of col- 
luſion in this caſe, where the ſon's diſpoſition was fourteen or fifteen years 
before the father's death, and his infeftment expede under the great ſeal. 
2. The clauſe burdening the fon as if he was heir, is only intended to ſe- 
cure the creditors debt, without any reſpect to the act of parliament. 

The Lords having re-conſidered the debate, were divided in their opint- 
ons; but my Lord Ballenden, having conſented to Arniſton's preference as to 
his proper debts, the firſt interlocutor ſtood as to him : but the Lords re- 
duced quaad the other creditors, whom Arniſton had fome time after his diſpo- 
fition aſſumed, March 1686, Laird of Arm/tor: contra Lord Ballenden, which 
ſeems ſomewhat inconſequential. Vide No. 773. 

Noa, The defunct's creditors doing diligence within the three years, are 
preferable. even where the heir diſpones after the year; otherways the heir's 
creditors would have more advantage by a voluntary diſpoſition, than they 
could have by a legal diligence, which were abſurd. But a diſpoſition with- 
in the year would be poſtponed to the defunct's creditors, tho they do no 
diligence within the three years, ſuch diſpoſitions being prohibited, in fo far 
as they prejudge the defunct's creditors, where no diligence or time is limit- 
ed or required, Ca/tebilFs Pratt. tit. Alienation, No. 81. 

CXLV. A reduction, upon the act 1621, of a diſpoſition, by Mr. Laurence 
Oliphant Advocate, of his whole eſtate to his near relations, and conjunct per- 
ſons, for relieving them of cautionry, being raiſed as done to conjunct perſons 
when he was in lecto, where creditors could have no execution againſt him, 
and he being curator to the purſuers, having the grounds of their debt in 
his own hands. 

Anſwered : There was no diligence againſt Mr. Laurence, nor was his 
condition ſuſpected by any, and the purſuers debt was not preferable or pri- 
vileged as a pupil's debt; nor was it payable till after Mr. Lawrence's death. 

The Lords firſt afſoilzied from the reduction; but, upon a new hearing, they 
reduced the diſpofition, March 1686, Oliphant contra Sir James Cockburn, upon 
the ſpeciality of the purſuer's having been pupil to Mr. Laurence, who died 
ante redditas rationes. | 

CXLVI. Found that a diſpoſition with warrandice by a huſband to his 
wife, inter vivos, of all free goods he ſhould have the time of his deceaſe, 
implied the burden of his debts; and that the clauſe the time of bis deceaſe, 
did not make it donatio mortis cauſa, February 1687, David Ofwald contra So- 
mervel and Boyd. 

CXLVII. Baillie Marjoribanks having diſponed his eſtate to his eldeſt ſon, 
with a proviſion in the procuratory of _— that he, the ſon, ſhould 
pay the younger children's bonds of proviſion ; the children having done 
no diligence againſt the eldeſt ſon, nor the father's eſtate, within three years 
after his deceaſe, the ſon's creditors adjudged. It was alledged for the chil- 
dren in a competition, That the clauſe in the procuratory made the proviſi- 


ons a real burden, and ſecurity upon the lands, 


Anſwered: 


32 ALIENATION. 


Anſwered : The clauſe being perſonal, obliging the ſon to pay, and not 
burdening the diſpoſition or lands diſponed, cannot be conſidered as real to 
prefer the younger children to the ſon's creditors, or the father's other cre- 
ditors ; and it is ordinary to caft in perſonal obligements in a procuratory of 
reſignation. | 1 8 

The Lords found the clauſe not real, or burdening the diſpoſition, and prefer- 
red the ſon's creditors. 

It was thereafter alledged for the children, That by a poſterior clauſe it 
was provided, That the diſponer might farther burden the lands with an- 
other ſum, whieh imported, that the former proviſion was looked upon as a 
burden, upon which the interlocutor was ſtopped, February 1687, Charles 
Charters contra Alexander Chaplan, &c. And in June the juſt contrary was 
found, viz. that the clauſe made the children's proviſions a real burden. 

CXLVIII. A diſpoſition to one Canon, failing heirs of the diſponer's bo- 
dy, with a power to alter or innovate, and the reſervation of a liferent, was 
found valid, tho' not delivered in the granter's lifetime, nor yet containing a 
clauſe diſpenſing with the not delwery, in reſpect it was not a preſent right, 
but only a right in ſpe, failing heirs of the granter's body, and contained the 
above-mentioned reſervations, Ju'y 1687, Canon contra Gordon. 

CXLIX. Debated, if gratification by a debtor not bankrupt, but chæratut, 
and under diligence by horning at a creditor's inſtance, could be ſuſtained, 
where the debtor had a ſufficient eſtate to pay all his debts after the grati- 
fication, as is ſuſtained againſt the reaſon founded on the firſt part of the 
act 1621, February 1687, Shewel contra Auchterlo:y. In the year 1691, in 
Langton's caſe, oberatus was found ſufficient. | 

CL. A 'bond without an onerous cauſe ſuſtained as a good title in a 
reduction upon the act of parliament 1621 ; and the purſuer being an 
aſſigny, tho not a conjunct perſon to the cedent, was ordained to condeſcend 
upon the onerous cauſe of his aſſignation, ad hunc effectum to get the. cedent's 
oath, if the cauſe was not adequate; reſerving to the Lords what inſtructi- 
ons to require; and yet the onerous cauſe of rights to elide the act of parlia- 
ment, is probable by oath of the poſſeſſor without condeſcending, November 
22. 1687, John Hay contra William Borthwick, 

CLI. The ſuſpenſion of a charge in the year 1649, at the inſtance of 
one Lyell, againft Sir William Dick, not being diſcuſſed by reaſon of the 
war, and interruption of juſtice, till the year 1652, and then the charger 
having proceeded, without denouncing, to appriſe in the year 1653, and to 
raiſe inhibition, which was executed and regiſtrated in the 1654, Sir Milli- 
am aſſigned a moveable bond to one Mowat, of the which aſſignation Lyell 
raiſed reduction, as being a gratification after her diligence. 

Alledged for the defender: That the charge on which denunciation and 
regiſtration did not follow, was not a ſufficient diligence to hinder the aſ- 
fignation ; and the inhibition cannot be regarded, ſeeing it affects not move- 
ables ; and beſides, it is null; for that the execution bears not, that a copy 
was left at the croſs. 2. It is not ſufficient that diligence was inchoate, 
ſeeing the creditor was in mora to conſummate the ſame. 

Anſwered : When a perſon raiſes horning, in order to appriſe for his 
debt, he needs not proceed to denunciation, which is deſigned to make the 
debtor's eſcheat fall, and appriſing followed in this caſe, as ſoon as the trouble 
of the times would allow. 2. Where a debtor is hankrupt, any diligence is ſuf- 
ficient to hinder him to make a voluntary preference among his creditors ; 
and there was no negligence in the purſuer to proſecute his diligence, by 


reaſon of the war and ſurceaſe of juſtice, 
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ALIENATION. 33 


The Lords ſuſtained the appriſing as a ſufficient prior diligence, found a for- 
nal inhibition a due diligence to hinder gratification out of moveables : but found, 
That this inhibition being null for not being duly execute, was not ſufficient to 
afford the benefit of the act of parliament, November 25. 1687, Mr. Hugh Dal- 
rymple Advocate, contra Janet Lyell, 

CLI. James Tenent Laird of Cairns, having, in anno 1679, diſponed his 
lands to a blank perſon, containing a diſpenſation with the not-delivery, 
and a power to alter in articulo mortis ; in the year 1683, he gave a written 
commiſſion to one Jobnſton the writer, or any other perſon, imperſonally, to 
fill up Captain Tenent's name in the diſpoſition, either before or after his 
death, and to deliver it: the Captain's name was accordingly filled up, and 
the diſpoſition remained with the writer, from whom Cairns, in the year 
1685, called for it on his death- bed, and upon the reading, finding it con- 
ceived in favours of the Captain's heirs whatſoever, and ſo diſconform to 
his intention of making a tailzie, was ſo offended, that he offered to tear it, 
but was prevailed with to let it continue uncancelled, to be uſed as a ſcroll 
for drawing a bond of tailzie to Captain Tenent, and other heirs male ; but 
Cairns died before that was done, after whoſe death the diſpoſition being de- 
livered to the Captain, a creditor of the defunct's appeared heir of line, rai- 
ſed reduction of it, upon this ground, That as the actual deſtroying of the 
diſpoſition would have been judicrum mutatæ voluntatis, ſo the recalling of it, in 
order to an alteration, muſt annul it ; [and] the new right was never perfected. 

Anſwered : It were dangerous to quarrel ſuch a right upon the depoſitions 
of writer and witneſſes; and the recalling on't from the writer, to make 
ſome alteration, was not a fimple, but a qualified altering ; for the inſtru- 
mentary witneſſes will depone, that it was to be in favours of the Captain, 
and his heirs male, and ſo no alteration quaad him. And in Brown of Ingle- 
ſon's cate, where the firſt diſpoſition only contained a diſpenſation with the not- 
delivery, and the ſecond and third to the ſame perſon differed in ſome things 
from the firſt; the Lords found theſe poſterior rights, tho' not diſpenſing 
with delivery, but acceſſory, and only alterations and qualifications of the 
firſt ; and by the 8 Int quibus modis teſlamenta infirmantur, a teſtator, who 
began to alter his will, being prevented by death, the firſt complete teſta- 
ment is invalidated by the imperfect one. 

The Loras, before anſwer, ordained witneſſes inſert, and others preſent, to be 
examined, who having deponed, that Cairns on death-bed reſolved to make à tail- 
zie, but gave direction to preſerve the firſt diſpoſition for Captain Tenent's fe- 
curity, in caſe he, Cairns, ſhould die before the ſecond was ſubſcribed ; the Lords 
aſſoulzied from the reaſon of reduction, January 26. 1688, Laird of Drum and 
Thomas Somervel contra Captain Tenent. ) 
| CLIII. One Stuart having arreſted ſome goods belonging to Bennet his 
debtor, a bankrupt, after the ſaid bankrupt had been charged, and denoun- 


ced by Laurence Gellaty, and, having raiſed a ſummons of forthcoming, he 


received the goods by virtue of a warrant, by way of diſpoſition from the 
common debtor ; Gellaty raiſed reduction of the ſaid diſpoſition on the act 
1621, as being a gratification in prejudice of his more timely diligence. 

Anſwered : The arreſter being ſtopped in his forthcoming, which was a 
habile diligence, by the debtor's voluntary delivery, that muſt be conſidered 
equivalent to a decreet of forthcoming, otherwiſe no man could ſafely ſtop 
his diligence upon receiving payment, or delivery of goods. 

Replied : By the act of parliament, the defenders who uſed poſterior dili- 
gence mult refound the payment, by partial favour, to the purſuer who uſed 
the firſt diligence. 


I Duflied: 


34 ALIEN AT ION. 


Duplied : That part of the act is to be underſtood of poſterior inhabile 
diligence, whereas the defender uſed the moſt proper diligence by arreſt- 
ment, and had he proceeded to obtain a decreet of forthcoming, he would 
have been preferred to the purſuer upon the head of diligence ; and the vo- 
luntary delivery, which prevented the decreet, is equivalent thereto. 

The Lords in Ibis circumſtantiate caſe aſſoilxied from the reduction, and preferred 
the arreſter. But if the charger had proceeded to poind the goods, which 
would have been alſo habile diligence, and was ſtopped by the diſpoſition and 
delivery ſooner than the other's decreet of forthcoming could have been reco- 
vered, the Lords would have conſidered it, February 3. 1688, Laurence Gel- 
laty contra Stuart. This deciſion ſeems irregular, horning being as proper 
and habile a diligence as arreſtment. 

CLIV. One Kirkpatrick having diſponed his lands irredeemably to. Lag, 
who obliged himſelf by a backbond to denude upon payment of ſums ad- 
vanced, and to be advanced by him, and of debts he ſhould acquire ; a cre- 
ditor of the diſponer inhibited him, and compriſed the backbond ; Lag, in 
a purſuit for maills and duties, craving to be preferred for ſome debts he 
had acquired, it was alledged for the other, That the acquifition was a gra- 
tification, being poſterior to his inhibition. 

Alledged for Lag : That he, being impowered by the backbond to acquire 
debt, was not concerned in the inhibition, it not being execute againſt him, 
or intimated to him before the acquiſition ; nor yet being duly regiſtrate, but 
was regiſtrate by a clerk that was deprived. 

Anſwered : An execution of the inhibition againſt the debtor was ſuffici- 
ent to hinder gratification by him, or by any interpoſed perſon ; and in ſo far 
as the hackbond was for the debtor's behoof, Lag was a confident interpoſed 
perſon, and if it were otherwiſe, the act might be eluded by backbonds requi- 
ring no regiſtration. 2. Gratification may ſometimes be hindered by diligence 
that cannot formally affect the ſubject; and it may be debated, if the regiſtra- 
tion of inhibition qzcad the point of gratification, be more neceſſary than the 
regiſtration of horning : but here Log was put in mala fide, to prefer, by re- 
giſtration of the inhibition; and efto the clerk was deprived, yet he was ha- 
bite and repute clerk, and had the books in his cuſtody. 

Replied : The inconveniency of backbonds might indeed be conſiderable 
in perſonal or redeemable rights; but Lag's right was irredeemable, as it ſtood 
in the regiſter. 2. Not only was the clerk depoſed, but another did actu- 
ally exerce the office for ſome years before the regiſtration. 

The Lords ſiiſtained the inhibition relevant to hinder gratification made by 
Lag, after the inhibition execute againſt Kirkpatrick, June 28. 1688, Gardiner 
contra Laird of Lag. | 

Thereafter it was alledged, That diligence by horning and caption, prior 
to the inhibition, was done on three of the bonds acquired; and any credi- 
tor uſing prior diligence, may take his payment, which the Lords ſuſtained 
as relevant, June 29. 1688, partibus ut ſupra. 

CLV. Sir John Niſbet having, in anno 1686, diſponed to young Crargen- 
tinny all debts, ſums of money, due by bond, contract, or infeftment, or o- 
therwiſe to him, or which ſhould belong to him the time of his deceaſe 
any manner of way; the Lady Harden, Sir John's daughter, confirmed, as 
executrix qua neareſt of kin, a matter of L. 500 of lying money. 

-It was alledged for Craigentinny : That the lying money fell under the diſ- 

ofition to him, as being ſums due not upon bond, &c. And the defunct 
jad declared in the faid diſpoſition, that he had ſufficiently provided his 


daughter, whereby it appeared, that he intended no more for her. 
Anfoered : 
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ALIENATION, Ee. 35 
Anſwered : That the defunct could not be underſtood to have diſpoſed of 


all his moveables, ſeeing goods and gear are not mentioned ; and lying mo- 
ney is conſidered as a corpus, and cannot be ſaid to be due; but nin debi- 
forum come under the term of ſums due. 2. In a deed, in anno 1682, where 
the defunct had diſponed all to his daughter, he mentioned lying money fer 
expreſſum ; which deed, tho' it be now altered, demonſtrates that, in Sir John's 
opinion, lying money did not fall under the general ſums of money. 3. In 
a diſpoſition, anno 1687, by Sir Jobn to Craigen innie, the granter having re- 
peated the clauſe in the diſpoſition 1686, he ſubjoins, after ſums of money, 
theſe words, viz. principal annualrents and penalty, which certainly reſpects 
nomina debitorum. 

The Lords decerned in favours of the executor, July 20. 1688, Lady Hardin 
contra Craigentinnie: thereafter the Lords found alſo, That rents, conſiſting of 
farms, or money not paid to my Lord Dirleton, or the Chamberlain, before his 
deceaſe, fell to Craigentinnie, as coming under the denomination of debts; but 
that the victual paid in was to be eſteemed under goods and gear, (which was not 
diſponed) and fo fell to the executor. Vide No, 672. 

CLVI. One having charged his debtor without denouncing for four months 
after, and taken a diſpoſition after the charge; before which diſpoſition, but 
after the charge, another creditor having charged and denounced, and quar- 

relled the diſpoſition ; 

The Lords reduced the diſpoſition as a voluntary gratification, the firſt charger 
having been negligent in delaying fo long to denounce, November 1688, 
Young contra Kirk. 

CLVII. A debtor's diſpoſition to a creditor, who had charged him after 
he had been charged by another, being quarrelled as a gratification, it was 
anſwered, That the diſpoſition being granted in obedience to a charge, it can- 
not be reputed a voluntary gratification. 

Replied : That ſuch a diſpoſition cannot prejudge the more timely dili- 
gence of a creditor who was not in mira ; which reply the Lords found rele- 
vant, November 1688, Young contra Charles Murray. 
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BASTARDY. '| 


CLVIII. A woman having procured a gift of Baſtardy from the Exche- 
quer, was found liable to pay the baſtard's debts ſecundum wires, as an ultimus 
heres; and the decreet being extracted, the procured a gift of the baſtard's 
eſcheat, who died at the horn, and ſuſpended upon that reaſon. 

The Lords found, That the ſuſpender having acquired a right to the goods from 
the King upon the title of baſtardy, and having competed thereon with the cre- 
ditors, ſhe could not diſappoint them, by thereafter acquiring another title to the 
ſame goods : and ſome thought the King was fully denuded by the firſt gift 
of baſtardy, which habili modo conveyed the goods, November 168 5, George 
* contra Widow Gibb, who was allowed the expences of the e- 

cneat, 

CLXI. Found that a donatar of allimus heres, being in the caſe of an 
heir, could nor quarrel an aſſignation granted by the defunct, for want of 
intimation in his lifetime, January 1686, Jobn Adam contra James Ker and 
Roteriſon. ; 


BILLS or EXCHANGE awd PRECEPTS. 


CXL. Found that an anſwered letter of credit, with the poſſeſſor's receipt 
thereon, did bear annualrent, like a bill of exchange, from the time of the 


advancing 
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advancing of -the money, 'tho' Major Grant, the receiver thereof, was dead, 
and the writer of the letter of credit had no proſpect of relief, March 1682, 
Sir 7obn Falconer contra Laird of Grant; and that the letter of credit did not 
preſcribe in twenty years, as a holograph miſſive letter, the ſame being of a 
date anterior to the act 1679, and not ſo many as twenty years elapſed ſince 
the act, partibus ut ſupra. | | 

CLXI. James Denbolm and William Blackwood having, by their letter of 
commiſſion, ordered Robert Stuart factor to ſend them home fifteen tuns of 
wine, and draw bills on them for the value ; the wine accordingly was ſent 
home, and bills drawn on both of them, but only preſented to, and accepted 
by Denbolm, who intromitted with the whole wine. Six years after, theſe bills 
were proteſted for not payment againſt. Denho/m, without any intimation to 
Blackwood : Mr. Stuart purſued Blackwood as Denholm's copartner. 

Alledged for the defender : That he muſt be free, no diligence being done 
againſt him, nor the bills, or proteſt ſo much as intimate to him all this time, 
till now that the other copartner is bankrupt. | 

Anſwered : The purſuer might purſue, or draw upon either of the ſocr7, 
and the defender could not deny but he knew the bills were drawn upon 
both, and the wine came home, conform to their joint commiſſion ; and 
.he may blame himſelf he did not diſpoſe of his own part, ſeeing the bills 
of loading were indorſed to both; and ſeeing he did not meddle with the 
-wines, he ought to. have ſeen to the payment of the bills by Denholm the 
intromitter, and to have ſecured himſelf againſt him as to hazard by the co- 

artnery. 
F The Lirds aſſoilxied the defender, December 4. 1684, Robert Stuart contra 
Milliam Blackwood ; which deciſion ſeems hard upon factors. 

CLXII. One Scot, who was about to go to Holland, having got a bill from 
one George Cockburn upon a tailor there, dated in September, and payable. 
on fix days fight ; which bill being proteſted in November thereafter, for not- 
acceptance, Scot purſued Cockburn for another debt, who proponed compen- 
ſation upon the bill. | | 

Alledged for the defender: That the bill was proteſted. 1 

Anſwered: The ſuffering of the bill to be proteſted was occaſioned 
thro' the purſuer's fault, in his delaying to preſent the ſame debito tempore. 

Replied : The purſuer being to carry the bill along with him from Scot- 
land, his neceſſary occaſion detained him in Scotland ſometime after the 

date, 2. Efto the purſuer had been in mora of preſenting the bill; yet he 
could not be anſwerable for the ſum therein contained, unleſs the defender 
make it appear that he had effects in the tailor's hands; for otherwiſe he 
hath no prejudice by the delay, or the tailor's breaking. 

The Lords ſuſtained both the replies relevant; and, the defender producing a 
letter from the bankrupt, acknowledging his receipt of goods from him, they 
ſuſtained compenſation for value, in caſe it did appear that the purſuer was in mo- 

ra of preſenting the bill, December 1684, Scot contra Cockburn. 

CLXIII. The ſum in a bill of exchange, payable to two perſons in a par- 
ticular ſociety, was found to divide, and to belong to them equally as corre: 
credendi ; fo that neither of them could indorſe the whole ſum, but only 
the half, January 1685, Roſs and Robertſon contra Forbes and Kiery. 

CLXIV. James Clerk having given a letter of credit on George Rome, factor 
in London, to advance to Bothwell L. 40, if he ſtood in need on't; Bothwell 
drew a bill on Clerk, payable to James Rome, George's brother; which bill 
being proteſted, and Bothwell purſued for not payment, it was alledged for 
him, That the money given for the bill being truly employed for Clerk's 
uſe, whoſe apprentice the drawer had been, and George Rome being debtor 

to 
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to Clerk, the drawer ought to have compenſation upon the debt due to 


Clerk. Anſwered, That compenſation is only competent inter ea/dem ; and 
ames, and not George Rome is creditor in the bill, for an onerous cauſe, 
2. Cler!'s eſchear is gifted. 

The Lords found, by the letter of advice ſent with the bill, That the bill 
was for George Rome's behoof ; and therefore found the defender's alledgeance 
relevant to be proven ; that James Clerk, who is now bankrupt, was creditor 
to George Rome, and that the money got by the credit was exfended for gocds 
to Clerk, March 1685, Alexander Bothwell contra Mr. George Rome. 


BONDS. 


CLXV. Collein being reſting 1000 merks to Kennedy of he drew 
a bond for the money, payable to Kennedy and his wife, &c. and intruſted 
the ſame to K:/kerran, to be delivered by him to the creditor : afterwards, 
upon Kilkerran's repreſenting to Collein that Kennedy deſired rather to have a 
blank bond; Collein gave him a bond blank in the creditor's name, forget- 
ting to retire the former: after payment of the laſt bond, Kilkerran pro- 
cured from Kennedy an aſſignation to the firſt ; Kennedy being purſued by 
Collein for damage and intereſt, thro' his aſſigning of the firſt bond after the 
laſt was ſatisfied ; and having deponed that the firſt bond was never pre- 
ſented to him for his own debt, but that he had granted the aſſignation 
eighteen months after the date of the bond, upon Ki{kerran's ſaying that he 
had made uſe of his and his wife's name to ſecure the money from his 
own creditors ; which he did bona fide, thinking that he was but denuding 
himſelf of a truſt. 

The Lords afſoilzzed Kennedy, tho' there were many obvious preſumptions 
that Ki/kerran had not acted fairly in the matter; particularly, he was a 
ſubſcribing witneſs in the firſt bond, which made it look like ſomething 
elſe than a truſt for his behoof, November 1682, Laird of Collein contra 
Hugh Kennedy. | 

CLXVI. A bond, whereby a father obliged himſelf to diſpone a parcel of 
lands to his youngeſt ſon in familia, being delivered to a friend, was found 
not alterable, there being no ſuch power reſerved, November 1681, Mr. Tho- 
mas Allan and Dryſdale contra Mr. Robert Allan. 

CLXVII. A diſcharge obtruded againſt a bond for 8000 merks being loſt, 
the Lords ordained witneſſes to be exanuned ex officio concerning the verity of the 
diſcharge; altho' it was contended that it could only be made up by a proving 
the tenure, November 1681, Charles Hamilton contra James Stuart of Wells, 
Vide infra, No. 169, 644. 

CLXVIII. A creditor having reſtricted his debt, in caſe the remainder 
were preciſely payed at a certain term, and having, after elapſing of the term, 
purſued for the whole; 

The Lords found the failxie purgeable by preſent payment, if the cauſe of the 
reſtriction was onerous; but not, ¶ it was not onerous, November 17. 1681, 
Balmadies and his Lady contra Niſbet of Craigentinnie her ſon. Vide 
No. 1030. 

CLXIX. Sir James Mercer having, in anno 1643, granted a bond bearing 
annualrent, to Mr. William Mercer for 2300 merks, on which no proceſs or 
diligence was raiſed, till after Sir James's deceale, a proceſs was raiſed againſt 
his heir, about the year 1674. | 

Alledzed for the defender: That the bond is preſumed to have been paid, 
from Mr. William's negle& to ſeek after it for ſo long a time, when the cre- 
ditor was opulent, and himſelf under great wants and difficulties, and not 

leaving 
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leaving it in the inventary of his debts, tho' the bond was lying by him at 
his death. Beſides, it appeared, from the depoſitions of ſome who had in- 
ſpected the charter-cheſt of Adie ſome years ago, by warrant from the 
Lords, that there was then found a letter, under Mr. William Mercer's 
hands, importing a diſcharge of the money ; which letter is now abſtracted. 

Anſwered for the purſuer : That a bond cannot be taken away by witneſſes; 
otherwiſe there would be no ſecurity. | 

The Lords having conſidered the preſumptions of payment, found the ſame 
ſufficiently proven, and aſſoilxied the defender from the purſuit, December 1 5, 
1681, Mercer of Clavadge contra Lady Adie. Vide ſupra, No. 167. 

CLXX. A bond ſuſtained as probative, being ſpecial in the date, as to 
the month and day, without mention of the year, and no blank left for it; 
but this bond related to a former bond which had a full date, and the pur- 
ſuer was content to hold it of that year, or any year before the purſuit, Ja- 
nuary 1682, Elphiſton contra Lord Cranſton. 

CLXXI. The creditor in a bond dying after the term of payment of the 
principal, and before the term of payment of annualrent ; the bond was found 
moveable as to the relict, the payment of annualrent being that which makes 
it heritable quoad relictam, January 26. 1682, Berclays contra Pearſon : but a 
clauſe to infeft would have made the bond heritable 46 initio ; and it is debate- 
able, if a clauſe ſecluding executors would exclude the wife from her part 
of a bond, otherwiſe moveable, albeit it would cut off the fiſk and exe- 
cutors. Caſtlebill's Pratt. tit. Bonds, No. 131. Vide infra No. 329. 

CLXXII. A bond bearing to be payable to a huſband and his wife, (without 
mention of conjunct fee or liferent) and the fee to the heirs of the mar- 
riage, was found to import a liferent to the wife, February 1682, Montge- 
mery contra Hay. 

CLXXIII. The Lords refuſed to ſuſtain this as a qualification of circum- 
vention in eliciting a bond, That the granter was extremely drunk, and un- 
capable to conſider or conſent, when he ſubſcribed it, unleſs it were alledged 
that the receiver of the bond did deceitfully procure the granter to be drunk, 
February q. 1682. | 

CLXXIV. Pennicoob's Lady dying, her huſband confirmed ſome money 
falling to her by her aunt ; and thereafter took bonds, in the name of the 
daughter of that marriage, to the value of L. 10,000: after his deceaſe, 
that daughter confirmed herſelf executor ad male appretiata, and purſued 
his repreſentatives ; for whom it was alledged, That debitor non preſumitur 
donare. 

The Lords recommended to the parties that they would agree among themſelves, 
February 1682, Sir John Clerk of Pennicook contra his fiſters and Mr. David 
Forbes. 

CLXXV. Found that when a ſum is provided to children in a contract of 
marriage, if any be born and die in the father's lifetime, before getting of 
a bond of proviſion, the deſtination will not fall in their executry, nor can 
it be claimed by the other bairns, February 1682, Sir John Clark of Pennicook 
contra his ſiſters and Mr. David Forbes, | 

CLXXVI. Dougal Macpherſon having taken a bond, whereon infeftment 
followed to himſelf in liferent, and his ſon in fee, with power to him, the 
father, to uplift and diſpoſe of the money, without the ſon's conſent, which 
Deugal did afterwards diſcharge in favours of his ſon, who married, and died. 
The ſon's reli&, as creditor to her huſband, to whom the father was liable 
by the warrandice in the diſcharge, having raiſed a proceſs againſt the fa- 
ther, for declaring her huſband's right to the bond, and inhibited him there- 

on; 
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on; Dougal thereafter diſponed the heritable bond to Sir John Falconer, 
for the value to be paid to Sir Patrick Hepburn, who, as creditor ab ante 
to the diſponer, raiſed the reduction of the diſcharge upon the act of 
parliament 1621 ; and the ſon's relict raiſed reduction of the diſpoſition ex 
capite inbibitionis. 

Alledged for the relict: That the reduction of the diſcharge would figni- 
fy nothing, ſeeing the faculty being perſonal, and not affected by diligence 
before Dorgals death, it is expired, tho' there were no diſcharge of it. 

Anſwered : The diſpoſition was an exerciſe of the faculty, and made the 

fee Dougal's, ſo as it might be affected by his creditors. 
Replied: The diſpoſition is reducible ex capite inhibitionis, as being made 
after the diſponer ſtood inhibited at the inſtance of the ſon's reli& ; and the 
making the price payable to Sir Patrick Hepburn, was a gratification againſt 
the act of parliament 1621. 

Duplied : Tho' the inhibition ſhould take off the effe of the diſpoſition, 

et the diſpoſition was ſuch an act and exerciſe of the faculty, as hindered 
it to expire by Dougal's death, as well as if he had uplifted the money, and 
paid it to Sir Patric Hepburn. | 

The Lords found the faculty was expired by Dougal's death, and not aftcble 
after his death, February 1682, Sir Patrick Hepburn contra Mary Bruce. 

CLXXVII. Sir Alexander Fraſer having given a bond of proviſion of 
L. 20,000 Sterling to his daughter Eliſabetb, with this quality, That if fe 
deceaſed without children, or unmarried, the ſum ſhould return to his heir ; 
ſhe having married, but having no children, purſued the heir for the mo- 
ney, who alledged, that ſhe ought to find caution to return it upon the e- 
vent of the condition in the bond. | 
De Lords decerned the defender to pay, without obliging the purſuer to find 
caution, reſerving the defender”s intereſt as accords, February 1682, Mrs. Brom- 

contra her brother Sir Peter Frazer of Doors. 

CLXXVIII. A ſum in an heritable bond being payable to Andrew Pruce's 
three children, with a proviſion in a diſtinct clauſe, that, in caſe they de- 
ceaſed without heirs, the ſum ſhould belong to Jean Anderſon and her heirs ; 
the Bruce's bairns being all dead, and the ſaid Jean Anderſon having alto 
died before them, the Lords found, That the next perſon in the tailzie be- 

oved, in order to make a title to the bond, to be ſerved heir to the laſt 
of the Bruces inſtitute, and not only cognoſced as heir to Jean Anderſon, 
March 6. 1682, the children of Jean Anderſon, and Gord:n factor, and James 
Riddel, contra Andrew Bruce. Vide No. 959. 

CLXXIX. A mother having lent money, and taken the bond payable to 
her ſecond fon, with a proviſion, that, in caſe ſhe ſtood in need of the mo- 
ney, ſhe ſhould have power to uplift and diſpone on't ; 

The Lords found ſhe could not diſcharge the debt for mere love and favcur, or 
diſpoſe ont gratuitouſly, March 1682, Sinclair contra Sinclair. 

CLXXX. Many of the Lords inclined to think, that a perſon in priſon 
having corroborated a bond and decreet, could not quarrel that decreet up- 
on iniquity: but that point was waved upon another alledgeance of tranſa- 
ion by abatement, March 1682, Dalmaboy contra Mr. Hugh Maxwell. 

CLXXXI. One having granted a bond for falt to an overſeer of coal and 
falt, deſigned Overſeer ; the Lords, in a competition between Overſeer's cre- 
ditors, and the maſter of the ſalt- pans, preferred the maſter, and preſumed 
the ſalt came out of the maſter's pans, unleſs the contrary were proven, De- 
cember 1682, Bonbard contra Borrel in Newburgh. 

CLXXXII. A bond for 4000 merks, granted by Colonel Borthwrck to 


his fiſter, and to her heirs and executors, being aſſigned, to Jean Forret for 
onerous 
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onerous cauſes, and purſued for by Thomas Laury, to whom it was transfer- 
red by the aſſigny his debtor. It was alledged for the defender, That the bond 
contained a proviſion, that in caſe the creditor died unmarried, or ſhould 
marry without his conſent, the bond ſhould be null, and the money return 
to himſelf ; and therefore payment cannot be ſought, except upon caution 
to refound in that event. 

Anſwered for the purſuer : That the foreſaid clauſe is not adjected to the 
obligement to pay, ſo as to make it conditional, but is conceived by way of 

a diſtinct clauſe, and ſo is the caſe of a ſubſtitution, which clauſes are adje- 
cted to cut off executors and others ſucceeding ab inteſtato, but not to reſtrain 
the effect of dominion, and liberty to uplift and diſpone for onerous cauſes ; 
and the ſum purſued for was liable to arreſtment for the cedent's debt, and 
if moveable, would have fallen by horning under her eſcheat. The debtor 
again being her brother, who was heir and executor to their father, gave 
her only the foreſaid bond for her proviſion ; and where a father provides, 
that, failing younger children before their marriage, their portions ſhould 
accreſce to the ſurvivors, or to the heir; yet theſe portions may be uplifted, 
diſpoſed on, and ſpent for rational and onerous cauſes. 

The Lords, before anſwer, ordained the onerous cauſe both of the bond and aſ- 
fignation to be inſtrufted, February 2. 1683, Thomas Laury contra Colonel 
Borthwick. Vide infra, No. 199. | 

CLXXXIII. Colonel Berkley having granted bond to one, and the heirs 
of her body, with theſe expreſſions, That it ſhould not be in the creditor's 
power to aſſign, and that the ſum ſhould return to the debtor, by the cre- 
ditor's dying without heirs of her body ; the Lords found, that the creditor 
might, notwithſtanding the proviſions in the bond, aſſign for onerous cau- 
ſes. But here it was not conſidered whether the bond was for onerous cau- 
ſes or not, February 2. 1783, Strachan contra Colonel Berkley. 

CLXXXIV. Raploch being incarcerate for L. 1200, raiſed ſuſpenſion up- 
on this reaſon, that the bond being ſigned blank for borrowed money, tor 
the behoof of his ſon Samuel, and delivered to him; thereafter the ſuſpender 
got Montland to advance the money; and Samuel pretending he had not the 

bond in town, gave a diſcharge on't before the charger Baillie Hall had inti- 
mated his right to the blankbond. 

Anſeeercd for the charger: That his name being filled up, non conſtat if it 
was delivered to him blank, it being uſual for debtors to take bonds in their 
creditors name, and Samuel was debtor to the charger in L. 800. 2. Sa- 
muel could never have been deſigned to be creditor ; for he and the writer 
are the only two witneſſes. 

The Lords ordained Baillie Hall and James Edmiſton the writer, to be exa- 
mined, if the Fond was blank ab initio, and if it was not delivered to the Baillie 
by Samuel. And they deponed, that it was ſigned blank, but do not re- 
member if it was delivered by Samuel, or the writer, to the Baillie. And Ra- 
Ploch having condeſcended on the onerous cauſe of the diſcharge, for that it 
was granted by a conjunct perſon, and offered to prove the ſame, the Lords 
reſolved to examine Samuel; and he being abroad in Holland, ordered the bill 

to paſs, and Raploch to be ſet at liberty, upon granting a diſpoſition conform 
to the act of Sederunt, altho the act declares, that perſons impriſoned are 
not to be ſet at liberty upon juratory caution ; but Samuel's abſence was the 
ſpecial motive, March 1683, Raploch contra Baillie Hall. 

Thereafter the ſuſpenſion being diſcuſſed, and the oaths of Baillie Hall 
and the writer adviſed, who deponed, that the bond was drawn and ſigned 
for the uſe of Baillie Hall, to whom Samuel owed a confiderable.ſum of mo- 


ney, and that the bond was delivered to Edmiſten or Samuel, to be delivered 
to 
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to Baillie Hall, the Lords found, That altho', when parties receive blankbonds 
at the ſecond hand, from another creditor that took it blank, the ſecond cre- 
ditor ought to intimate it as an aſſignation to ſecure againſt the deeds of the 
firſt creditor, yet that a bond delivered blank to the firſt creditor needs no 
intimation ; and therefore found the letters orderly proceeded, February 1684, 
puartibus ut ſupra. 

Nota, This ſeems to fruſtrate diligences againſt blank bonds ; for the re- 
ceiver of the blank bond, to ſave the neceſſity of intimation by a ſecond cre- 
ditor, may alledge, that it was deſigned 46 initio for that creditor or any o- 
ther he pleaſes; and fo it paſſes through many hands, and is ſecure upon 
that pretence ; fo, at leaſt, it ſhould be declared before the witneſſes of the 
bond, to whoſe behoof it is taken ab initio, otherwiſe the receiver of the 
bond to be repute the firſt creditor, Caſtlebill's Pratt. tit. Bands, No. 145. 

CLXXXV. A father having aſſigned a bond to his wife in liferent, and 
to their daughter, and the heirs of her body in fee; which failing, the one 
half of the fee to the wife, and the other half to his own brother : by a di- 
ſtinct clauſe, in caſe the daughter died without bairns, the father, per verba 
de preſenti, diſponed the money to his wife and to his brother, by equal por- 
tions ; the daughter having choſen a curator, left the ſum to him in legacy 
at her death, which was queſtioned by her uncle, becauſe ſhe could not diſ- 
appoint, by her teſtament, the conditional aſſignation in the laſt clauſe, which 
exiſted. 

Anſwered : The teſtator being fiar by the conception of the aſſignation, 
ſhe might diſpoſe of the ſum, altho' by the laſt clauſe the mother and uncle 
might have ſucceeded thereto, ab inteſtato, without a ſervice. 

Replied : The teſtator could only have ſpent it, or diſpoſed on't for one- 
rous cauſes; and 'tis uſual for parents, in bonds of proviſion to their chil- 
' dren, to adject a quality, that the money ſhould return in caſe of their de- 
ceaſe before ſuch an age, or unmarried, which bonds the Lords have often 
found, particularly in the caſe of the children of Laureſtoun, could not be 
aſſigned without an onerous cauſe. 

The Lords ſuſtained the legacy left by the daughter, February 1683, Bonnar 
contra William Arnot. But the contrary was afterwards determined in this 
cauſe, viz. That the daughter could not legate ſums in prejudice of her mo- 
ther and uncle, who were ſubſtitute to her. Vide No. 354. 

CLXXXVI. In a purſuit at the inſtance of the repreſentatives of an apo- 
thecary, for payment of a bond for prentice-fee, granted to the defunct by 
his apprentice ; 

It was alledged : That the apprentice having been bound for five years, 
his maſter died after he had ferved but three years, a proportion of the fee 
ought to be retained, as cauſa data, non ſecuta. 

Anſwered for the purſuers : That after three years, in which time the ap- 
prentice had ſufficiently learned the trade, the want of his future ſervice 
was only prejudicial to the maſter. 

The Lords allowed retention of a proportion, which was modified, February 
1683. Ogilvy contra James Hume. And in another caſe, where a maſter 
broke while ſome years of the apprenticeſhip were to run, the Lords al- 


lowed a proportional abatement, James Fairy contra Craigdaroch and 


Lag. 
CLXXXVII. In a competition betwixt an heir and executors, for the 
ſums in a bond bearing an obligement to infeft, and ſecluding executors, on 


which the creditor had given a charge of horning, and died before pay- 
ment. 
L Alledged 


war. 
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Ailedged for the heir: Tho' a bond that is heritable by an obligement to 
infeft, may be rendered moveable by a charge, yet the calling for payment of 
a bond, where executors are excluded expreſsly, doth not import any deſign 
in the creditor to alter the deſtination in favours of executors, but only im- 
ports a deſign to have the money better ſecured for the heir's behoof ; and 
the clauſe ſecluding executors in a bond that was heritable ex / natura, 
did argue enixam wvoluntatem to cut off the pretenſions of executors : and, tho' 
the charge would make the ſum fall under eſcheat, it could not make it be- 
long to executors ; for ſeveral things belong to heirs that fall under eſcheat, 
ſuch as heirſhip, moveables, tacks for years, &c. 

Anſwered for the executors : The deſign of taking bonds ſecluding exe- 
cutors, is mainly to ſecure againſt the Commiſſars, that a title might be made 
to them without the charges of quote and confirmation ; and, if a charge of 
horning did not make ſuch bonds moveable, creditors would be difficulted 
how to ſecure their money from the burden of confirmation ; and, at the 
ſame time, to preſerve it eaſily as a fund for younger childrens proviſion, 
ſeeing parents are generally averſe from granting aſſignations to ſuch bonds in 
their own lifetime: fo that the clauſe ſecluding executors is not to be conſi- 
dered as the parents reſolution to prefer the heir, but only as the quality of 
an heritable right; and the caſe of CHryſtie contra Chryſtie 13th July 1676, 
was but a ſingle prattick, and contained a ſpeciality too. 

The Lords found, by the plurality of one vote, That the charge of horning did 
make the ſum moveable, and to belong to executors, February 1683, creditors of 
Bonnar contra his relict. 

Thereafter it was alledged, That, after the charge of horning, the credi- 
tor had appriſed, which took off the effe& of the charge. 

Anſwered : That, after the appriſing, the creditor denounced the debtor 
upon the charge, and took out letters of caption, and arreſted him in pri- 
ſon; and alſo arreſted ſums of money belonging to him ; upon which, a- 
ction of forthcoming was commenced, and carried on ſome length : all 
which being done before the creditor's deceaſe, were ſtrong indications of 
his inclination to have up his money, and more than equivalent to a charge 
of horning. | | 

Replied : Cuſtom having fixed upon the formality of a charge, no equiva- 
lent acts are to be ſuſtained ; and, ſuppoſe a perſon had charged for an heri- 
table ſum, and thereafter compriſed for it, the charger's proceeding to de- 
nounciation and caption would not have made it moveable; nor would a de- 
creet upon the arreſtment have made the ground thereof moveable, without 
a charge upon the decreet, more than a decreet of regiſtration, without a 
charge, would have had that effect. 

The Lords repelled the anſwer, in reſpect of the reply ; and found the diligence 
therein condeſcended on did not make the ſum moveable after the appriſing, and jo 
Was not equivalent to a charge, March 1683, creditors of Bonnar contra Mi- 
fart the relict. | 

CLXXXVIII. Found that, of bonds taken to a man and his wife, and the 
longeſt liver, the huſband is fiar- ſubſtitute, tho' the wife ſurvive ; and that 
the ſum, tho'. moveable, needs no confirmation, March 1683, Mr. James 
Henderſon contra Saughtonhall. 

CLXXXIX. Found that a bond payable to a woman, ſhe being in life, 
and to her daughter, after her deceaſe, made the daughter-ſubſtitute liable 
for the mother's debt, quoad valorem, but not by an univerſal paſſive title, 
v/2. after her heir-general was diſcuſſed, November 1683, Stark contra 


Bruce. 
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CXC. Found that bonds bearing an obligement to infeft are heritable 46 
initio, even from the very date, tho the creditor die before the term of pay- 
ment; and therefore that ſuch could not be diſponed in lecto, December 
1683, Mr. William Gordon contra Andrew Ker. Vide infra 329. 

CXCI. In a purſuit at the inſtance of Sir William Lockhart contra Sir 
William Thomſon, upon a precept granted by him to the purſuer, acknow- 
ledging the receipt of 360 merks, and obliging himſelf to deliver a pre- 
cept for the ſame, from the Earl of Crawfurd Lord Treaſurer to the pur- 
ſuer, whole father was one of the public receivers, or elſe to refund the 
money. 

Alldeed for the defender: The delivery of the precept, now that the 
Lord Treaſurer is dead and exauctorate, is factum impreſtabile; in lieu where- 
of, nothing but damage and intereſt can be claimed, and the purſuer could 
qualify no damage he ſuſtains thro' the want of the precept, in regard the 
Exchequer is debtor aliunde to him in a greater balance than he has any 
hopes to get payment of: ſo that, in effect, nibil deeft by the want of the 

recept. 
a The Lords repelled the defence, and decerned, December 1683, Sir WWill:am 
Lockhart of Carſtairs contra William Thomſon ; the contrary found in another 
caſe for Sir William Thomſon contra David Weems. 

CXCII. In the reduction of two bonds, upon this reaſon, That they were 
granted by the purſuer when he was very ſick, and in danger of death, and 
ſo muſt be reputed donatio mortis cauſa ; conſequently redueeable and revoka- 
ble, upon his convaleſcence and recovery. 

Anſwered : Non relevat that the purſuer was ſick; for ſick men may bor- 
row money, and, by the civil law, donatio facta a moriente was not dinatio 
mortis cauſa, but conſidered as a deed inter vivas: but then again the bonds 
bear borrowed money, without any mention of death or ſickneſs ; which is 
inconſiſtent with donatio mortis cauſa. 

The Lords aſſoilxied from the reduction, December 1683, TJobn I lan ſmith 
in Leſlie contra 

CXCIII. Thomas Littlejohn having granted a bond of proviſion to his three 
daughters, with this quality, That, if any of them ſhould die, the defunct's 
portion ſhould accreſce to the ſurvivers: one of them dying, diſponed her 
right to another of the ſurviving ſiſters ; it was alledged for the third ſiſter, 
That the defunct could not, by a gratuitous deed, diſappoint the proviſional 
right of accreſcence. 

Anſwered : That the ſurvivers are in the caſe of heir-ſubſtitute, and ſo can- 
not quarrel the defunct's deed. 

Replied : The clauſe is not conceived by way of ſubſtitution, in the terms 
of which failing, &c. but by way of proviſion, which makes the ſurviving 
liſters creditors to the defunct. 

The Lords found, That the defun# fifler could not, by a gratuitous deed, 
diſappoint the foreſaid provifion, Littlejohn contra Williamſon, Merch 1684. 


CXCIV. In a purſuit upon a bond, it was alledged for the defender, and. 


offered to be proven by the purſuer's oath, That the bond was truly ſubſcri- 
bed on the Sabbath-day, tho' it bore the date of the day after, and conſe- 
quently null ; which alledgeance the Lords repelled. 

Thereafter it was alledged : That the bond was falſum in data conſulto, and 
not by miſtake. 

Anſwered : That error in data is only conſidered when creditors are com- 
peting on diligences; and 'tis jus tertii to the debtor to object it. 


This point was not decided, March 1684, Duncan contra Bruce. 
CXCV, 
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CXCV. A bond heritable by a clauſe to infeft, aſſigned to a woman, her 


heirs and executors, found to remain heritable in the aſſigny's perſon, and 
not to fall under her huſband's jus mariti, March 1684, Mr. William Gordon 
Advocate, contra Sir Patrick Ogilvy of Boyn. 

It may be debated, if the bond had been heritable by the quality ſecluding 
executors, tho” aſſigned to a perſon, his heirs and executors, if the aſſigny 
had died without altering of the quality, that the aſſigny's heirs might have 
pretended right to the ſum ; tho' more probably the accepting of the aſſig- 

nation to executors, would be looked upon as judicium voluntatis of the aſ- 
ſigny, and fo to regulate the bond as if it had been renewed in the aſſigny's 
perſon, to his heirs and executors, Caſtiebill's Pratt. tit. Bonds, No. 1 56. 

CXCVI. A creditor having taken bond for payment of a ſum, with 
this quality, That if the debtor did obtain a decreet of adjudication of his 
lands between and Martinmas next, he, the creditor, ſhould accept on't as 
payment pro tanto; and having purſued for payment of the whole ſum, up- 
on the debtor's failing to procure the adjudication, the Lords prorogated 
the term for recovering of the ſaid decreet, in reſpect the creditor could not 
condeſcend upon any material prejudice by delay : tho' it was contended by 
the purſuer, that the proviſion being a voluntary conceſſion limited to a time, 
and not in the caſe of afailzie, could not be extended and prorogated, 
March 1684, James Cockburn contra Eliot of Stobbs. 

CXCVII. One being purſued upon his bond aſſigned, alledged, That the 
cedent, by a note under his hand, was liable to perform ſome obligements 

to the defender. 
| Anſwered : The ſaid note cannot be conſidered as a backbond, but as a di- 
ſtinct ſeparate obligement, ſeeing it is not of the ſame date with the defend- 
er's bond, nor contains any clauſe relative thereto. | 

Replied : That it is offered to be proven by the purſuer's oath, that he 
knew the ſaid note was granted upon occaſion of the ſaid bond. 

Duplicd: Non relevat, unleſs it were likewiſe proven, that the note was 
deſigned to qualify the bond, it being conſiſtent that a diſtinct obligement 
might have been granted upon occaſion of the bond. 

This point was not determined, March 1684, Robert Brown of Car/luth, 
contra John Irvine. 

CXCVIII. James Butter having taken a bond of borrowed money, in the 
name of his nephew, without delivering the bond, or reſerving any liferent 
to himſelf, and got a bond from the nephew for ſecuring him of the half 
of the liferent of that ſum, with a clauſe adjected, that he, James, might 
alter and innovate the ſame ; which faculty he exerciſed in favours of an- 
other nephew, after the firſt's deceaſe without children, and raiſed a declara- 
tor thereof againſt a perſon to whom the ſaid firſt nephew had aſſigned the 
bond, particularly upon this ground, that the bond was never delivered. 
 Alledged for the defender: That the cedent having paid to the purſuer 
the halt of the annualrent for ſeveral years, upon his diſcharges thereof, 
that imported delivery, and that the purſuer had but the naked cuſtody of 
his nephew's bond; and many times creditors will make aſſignations, and 
en nm them, for the aſſigny's behoof, and yet keep all in their own poſ- 
ſeſſion. | 1 

The Lords recommended to the parties to ſettle, which they did by dividing 
the ſum, December 1684, Butter contra Butter. 

CXCIX. In the caſe of Thomas Laury contra Colonel Borthwick, mention- 
ed ſupra, No. 182. it was further alledged for the defender, That the clauſe 
to return the ſum, in caſe the ſiſter died unmarried, or married without 


his conſent, being a ſeparate clauſe, not conceived in the uſual terms, of 
which 
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which failing, &c. cannot import a ſubſtitution, but a condition and provi- 
ſion. 2. The bond aſſigned was given in place of a bond of proviſion 
granted by the father, with the ſame clauſe, tho' it doth not relate thereto ; 
and ſuch clauſes in bonds of proviſion to return to the heirs, imports a con- 
ditioa which cannot be diſappointed by any voluntary gratuitous affig- 
nation. 3. The ſiſter's aſſignation, tho' it bears onerous cauſes, the one- 
rous cauſe muſt be otherwiſe inſtructed, fince 'twas made to a conjunct 

erſon. 
: A. ſicered: The creditor in a bond for onerous cauſes allowing ſuch a 
clauſe for the return of the money, being, in ſome ſenſe, a voluntary tail- 
zie, may be altered at his pleaſure, or aſſigned without any onerous cauſe, 
November 1680, Jahn Murray contra William Murray. 2. Tho' conjunct per- 
ſons contra extraneos creditores, ought to prove the onerous cauſe of rights 
granted to them, that 1s not to be required in this caſe, where both parties 
are conjunct perſons, the defender being the cedent's brother, which takes 
off the legal preſumption. 

The Lords decerned in favours of the purſuer, January 1685, Thomas Lau- 
ry contra Colonel Borthwick. Vide ſupra, No. 182. 

CC. relict of Baillie Calder uod, having taken a bond for 2000 
merks from one Scot, bearing the receipt of the money from herſelf, and 
payable to her in liferent, and to her ſon Mr. Thomas in fee; with a provi- 
ſion, that, in caſe he deceaſed without children, the ſum ſhould return to 
her and her heirs: the ſon mortified the money to the college of Edinburgb, 
and died without children. | 

In a competition which aroſe betwixt the college and the mother, it was 
alledged for the college, That the mother was but heir-ſubſtitute in fee to 
her ſon, and could not quarrel his deeds. 

Anſwered : The mother who lent the money, might qualify the fee as 
ſhe pleaſed, and the quality being inſert by way of proviſion, and not by 
the words which failing, the ſon could not diſpoſe of the ſame /ucratire, 
whatever might be pled, that he could do for an onerous cauſe, 

The Lerds found, that the ſon had but a qualified fee, and could not mortify 
the money in prejudice of the proviſion in favours of bis mother. It was here al- 
ledged, but not proven, that the fee of the money had been formerly ſecu- 
red to the fon, without any quality, and that the mother had renewed the 
bond with it, February 11. 1685, college of Edinburgh contra 

CCI. Old Ske/merly having given a bond of proviſion to his ſecond ſon of 
8000, and thereafter paid him 2000 merks, and took his bond for the ſame, 
as ſo much borrowed money; aſter his death the ſecond ſon agreed to take 
from his eldeſt brother 6000 merks, in place of the 8000 merks in his bond 
of proviſion, without any mention of the 2000 merks bond; the young 
Laird being purſued for the 6000 merks, he proponed compentation on the 
2000 merks bond ; and the purſuer having proven, by the defender's oath, 
that the reſtriction of the 8000 merks bond of proviſion to Goo, was made 
without any payment of money, or onerous cauſe on the defender's part. 

The Lords repelled the compenſation upon the 2000 merks bond, in reſtect of the 
abatement of the ſum in the bond of provijien, becauſe debitor non preſumitur do- 
nare, unliſi the defender would prove, by the purſuer's oath or writ, that the 2000 
_ of abatement was gifted,March 1685, Ske/morly contra his brother Archi- 

ald. 

CCII. A father who was debtor to his daughter, for a legacy left to her 


by her mother's brother, having contracted a portion with his daughter at 
M her 
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her marriage, without the clauſe, in ſatisfaF#ion of all that ſhe could aſe or 
claim, &c. her huſband purſued for the legacy. 

The Lords ſuſtained the defence of debitor non præſumitur donare, November 
1685, Mr. William Robertſon contra M*Intoſþ of Davie. 

CCIII. A father being obliged to pay 1000 merks to his daughter, who 
was married, and the bairns to be procreated of her body; which failing, 
to her neareſt heirs ; the queſtion aroſe, if the bairns to be begotten were to 
be conſidered as conditional co-creditors, for the half of the ſum, or if only 
as ſubſtitute to their mother, in the caſe of their exiſtence. 

It was alledged for the firſt part of the queſtion, That obligations might be 
granted to children to be born, which in effe& are conditional, and purified 
by their birth; for the brocard, that a fee or obligement, cannot be in pen- 
denti, is not to he taken judarce ; and it is but a notion in law, that the rights 
and obligements of a defunct are in hereditate jacente, till the heir enter. 

The Lords found, that the fee of the whole 1000 merks belonged to the mo- 
ther, the bairus not being procreate at the time; for that the fee ceuld not be in 
pendenti. But if there had been children now competing, tis like they would 
have had right to the half as inſtitute, November 168 5, Laurence Ord contra 
Inneſſes. But this deciſion ſeems not to be very conſequential to the analogy 
of law, Caſtlehil''s Pratt. tit. Bonds, No. 164. 

CCIV. A grandfather, who ſtood obliged to pay 2000 merks to his daugh- 
ter and grandchildren, diſponed ſome eſtate to his ſon, whom he burdened 
with the payment of ſeveral debts due by the diſponer, particularly enume- 
rated, and with the payment of 1000 merks to the ſaid grandchildren, for 
their better proviſion ; and theſe claiming both ſums, it was a/ledged,T hat de- 
bitor non praſumitur donare. 

Anſwered : The laſt ſum is not payable by the ſame perſon ; and altho' 
in the ſame papers other payments, with which the diſpoſition is burdened, 
are expreſſed in ſatisfaction of debt, yet this laſt ſum is declared payable to 
the grandchildren, for their better proviſion, which imports, that they ſhould 
be better provided than they were before, and do not in the leaſt mention 
the grandfather's obligement ; and there is an opulent eſtate left to the diſ- 
poner's wife in fee. - 

The Lords, having conſidered the circumſtances of this caſe, found both ſums 
due to the grandchildren, December 1685, Laurence Ord and his ſpouſe contra 
ohn and Mary Inneſſes. = 

CCV. A huſband in his contract of marriage, being obliged to ſecure the 
conqueſt during the marriage, to himſelf and his wife in conjunct fee and 
liferent, and to the bairns of the marriage equally in fee, took infeftment in 
the conqueſt to himſelf and the heirs of the marriage, and granted bonds of 

roviſion to the younger children; after his deceaſe the younger children 
purſued the eldeſt, to denude of their proportional part of the land con- 

welt, © - 
Alledged for the defender : That, notwithſtanding of the clauſe in the 
contract of marriage, providing the conqueſt to the bairns equally, the fa- 
ther, by his paternal power, might rationally proportion the ſame, with ſome 
inequality, according to their circumſtances and deſerving, that children may 
by ſuch a check be kept ſub pater no obſequio. 

Anſwered : The contract being betwixt ſmall burgeſſes, whoſe ſucceſſion 
is ordinarily made to run in capita, the proviſion therein muſt hinder the fa- 
ther to make an equal diviſion ; and, in anno 1678, between Stuart and 
Stuart, it was found, that a father's proviſion to the bairns of the marriage, 


without the word equally, did hinder him to make the younger children's 
proviſion 
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proviſion leſs than that of the eldeſt ; multo magis in this caſe was the father 
bound to an equal diviſion. 

The Lerds recommended to the parties to agree, January 1686, Jahn Mar- 
ſha'l and children of, &c. contra Mr. Jobn Richardſon and the heir. 

CCVI. A huſband was found liable to pay 200 merks contained in a ticket, 

ranted by his wife, fante matrimonio; whereby ſhe obliged herſelf, and her 
— Sc. to pay the ſame; to which ticket the huſband did not conſent, 
but only ſigned witneſs; becauſe his ſigning witneſs was an approbation of 
the act, and a kind of præpaſitura ad hoc negotium, January 1686, relict of 
Patrick Cunningham contra Laird of Evelicł. 

CCVII. One having alled ed that a bond, on which he was purſued, was 
null, as wanting witneſſes, and not holograph ; the purſuer offered to prove, 
by the defender's oath, that he ſubſcribed the bond. 

Anſwered : Non relevat, unleſs the purſuer could ſay, That the defender 
promiſed payment, or that the ſum is reſting owing. 

The Lords ſuſtained the anſwer, January 1686, Alexander Gordon of Cam- 
dell contra Anzus Macpherſon. 

CCVIII. One having granted an aſſignation to his niece of a bond, with- 
out delivering thereof; and ſhe having purſued an exhibition againſt the ce- 
dent's heir, it was alledged for the defender, That the bond and aſſignation 
were never delivered, but remained in the cedent's hands at his death, and 
bore no clauſe diſpenſing with the not- delivery. 

Anſwered : That the aſſignation contains a reſervation of the granter's 
liferent with a power to alter, which was a rational intereſt for retaining poſ- 
ſeſſion of the writs. 2. The aſſignation and bond were delivered, in ſo far 
as the cedent before his death delivered to the aſſigny the key of his cabinet, 
where the papers lay. 

Replied : That a diſpenſing clauſe hath the effect of delivery, but ſuch a 
reſervation hath not. 2. The cabinet-key was delivered only cuſtodre cauſa, 
as the. keys of the cedent's houſe were. 

The Lords found, That the niece had right to the bond, and preferred her to 
2 heir, March 1686, Mary Cochran, Mr. Walter Cochran, and Andrew 

homſon. 

CCIX. Robert Selkirk, who, in his contract of marriage, provided, That 
3000 merks ſhould return to his wife, failing children, ante matrimonto, 
provided her to 6000 merks, in caſe of no children; and thereafter took 
bonds for ſeveral ſums, payable to him and her, and the longeſt liver, and 
to the bairns, &c.; which failing, to her heirs and aſſignies: the wife ha- 
ving claimed the 6000 merks bond, and alſo the ſums in the other bonds, by 
virtue of the ſubſtitution, it was a/ledged for the heir and neareſt of kin, That 
debitor non praſumitur donare. 

Anſwered : That brocard holds not between a huſband and his wife. 

The Lords ſuſtained the brocard, and found the ſubſtitution in the other bonds 
was in implement of the 6000 merks, February 2. 1686, Mr. Robert Selkirk 
contra Catharine Inglis. 

CCX. Fergus M*Cuby having, by his bond, obliged himſelf to pay 10000 
merks to his nephew by a ſecond brother deceas'd, at his age of twenty one 
years ; and, to aliment him in the mean time, the creditor left 2000 merks, 
by way of legacy, to his mother's relations, and died before he was twenty 
one years old; and the legatars having purſued for payment, it was alledged 
for the defender, The words, at the age of twenty one years, are a part of the 
obligation-clauſe, and a condition which did not exiſt ; and this ſenſe on't 
may be the more eaſily admitted, ſeeing the bond bears love and favour, 

2. The 
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2. The bond is conceived in favours of the defun& perſonally, and [not] to 
heirs and executors. 

Anſwered : That the clauſe imports not a conditional obligement, but only 
a delay of payment ; and, altho' the bond bears love and favour, it obliges 
the creditor to renounce all intereſt he could claim by the death of his fa- 
ther or grandfather, which makes it onerous. 2. Aſſignies not being ex- 
_— by any taxative clauſe, the bond was aſſignable, and alſo might be 

egated, | 

Ihe Lords found the bond to be pure, and not conditional, and decerned the 
defender to pay the legacies, the legatars ſecuring him pro tanto againſt the de- 
Jun@'s neareſt of kin, which was the quality of the bond, November 25. 

1686. Kelſo contra M*Cuby of Kno:dolian. This appears different from former 
deciſions. | 

CCXI. My Lord-Montroſe having given a bond to his fiſter with this pro- 
viſion, That ſhe ſhould marry with conſent of his Lordſhip and his friends; 
and my Lord having died, leaving a child who was not capable to give conſent, 
the Lords found the creditor's marrying the Lord Cochran's brother, without 
her friends conſent, was no irritancy, February 2. 1687, Maſter of Montroſe 
contra Lady Grigel. 

CCXII .My Lord Newark having made a bond of proviſion to his fix daugh- 
ters, payable at their reſpective ages of fifteen years, and to the heirs of their 
bodies, and the proportion of ſuch as ſhould die without heirs of their bo- 
dy, to accreſce to the ſurviving ſiſters; one of the ſiſters aſſigned her pro- 
viſion to their mother ; and, in a competition with the mother, and the reſt 
of the liſters, it was alledged for the ſiſters, That the ſubſtitution imported 
that the defunct could not gratuitouſly aſſign, ſeeing their proviſions were 
ſmall, and the father conſidered that they might be bettered by the hazard 
of the ſubſtitution. 

Anſwered: The ſubſtitution in favours of the ſurvivers being conceived 
by the clauſe which failing, and not by a ſeparate clauſe, nor favours of 
the heir of the family; which is the cafe of ſome pratticks, as that of Ric- 
carton, Craigs, &c. 

The Lords ſuſtained the gratuitous aſſignation, February 1687, Lady News- 
ark contra Colleum, &c. This is not clear, it being a qualified fee, as to Ju- 
crative deeds. 

CCXIII. It was debated, if a ſubſtitution to one, in caſe ſhe die unmarried, 
did convaleſce upon her dying within year and day after her marriage, Janu— 
ary 1687, Margaret Brown contra Andrew Burnet merchant in Aberdeen. 

CCXIV, Sir Robert St. Clare's name being in truſt in an adjudication of the 
Lordthip of Caithneſs, he obliged himſelf, by backbond, to denude thereof 
in favours of the Lord Cazthne/s, or thoſe he ſhould name, upon payment 
of 100,008 merks due to himſelf the adjudger ; and Orton's being paid and 
. relieved of his cautionry for the Lord Caithneſs, Sir Robert made over the ad- 
judication, with the burden of Ortou's relief, to Broadalbin, who had right 
to the backbond, upon receiving payment from him of 100.008 merks. 

Sir Jahn St. Clare was purſued for the payment of Orton's debt, as if the 
backbond, guoad Orton, had been contraveened : Alledged for the defender, 
1. The backbond imports no obligement to Orton, but only a faculty to Sir 
Robert to have retained the adjudication till Orton's debt might be payed, 
which he had a proſpe& to acquire. 2. The diſponing the adjudication, 


with the burden ut ſupra, was no contravention of the obligement. 


The Lords found the backbond did import an obligement in favours of Orton 5 


but, before anſwer to the ſecond, ordained Southeſk and Sir John 7o concur 


in the proceſs againſt Broadalbin, either for reſtating Sir John in ſtatu quo, 


and 
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and bringing the adjudication inio his perſon, or for declaring it liable and really 
burdened with Orton's debt, July 1687. 

CCXV. One Elliot having granted a bond of proviſion to his ſecond ſon 
and his fiſter, payable to them, their heirs and executors, the next term af- 
ter the granter's deceaſe; in the end whereof, it was provided, by a diſtinct 
clauſe, That, notwithſtanding the payment was delayed till his death, yet 
the money ſhould not be payable by his heir, till they re/peFrve attained to 
the age of fixteen years; under which condition, theſe prefents are granted, 
and no otherwiſe. | 

The Lords found, That the clauſe imported a condition, being inter liberos, and 
was not prorogatio termini ſolutionis; and that the ſame did not belong to their 
executors, unleſs they prove they attained to ſixteen years; tho” here there was 
no ſubſtitution or return mentioned, July 1687, Eliot contra 

CCXVI. A brother being purſued on his bond of 1000 merks, due to 
his filter, his defence was, That, after the bond, he obliged himſelf, in her 
contract of marriage, for a greater ſum, and debi'or non præſqumitur denare ; 
which defence the Lords found relevant, December 17. 1687, Mar contra 
Morr. 

CCXVII. In a competition betwixt James Oſwald as executor-creditor to 
Ninian Henderſon and Captain Hamilton aſſigny by Ninian's fon, to a new 
blank bond taken by the cedent, after his father's death, from one WYauchop, in 
place of an old bond granted by Wauchop to the defunct; the cedent and 
Mauclop being both purſued, and the former having deponed that he gave 
up the old bond, and took the new in place thereof, for ſaving the charges 
of confirmation, they were decerned to deliver up the ſaid bond, or pay the 
money. 

Aleqged for Hamilton : That the debtor *ought to be liable to him as ha- 
ving the blank bond delivered to him; and, if he renewed the bond un- 
ee let him be liable to both, and feek his relief of young Hen- 

erſon. g 

Anſwered for Ofwa'/d : That his decreet againſt young Henderſen and 
Wauchop being prior to the intimation of the blank bond, is preferable there- 
to; ſeeing, in a competition with creditors, blank bonds require intimation. 

Aledged for Wauchop : That he not being obliged to know that the cre- 
ditor was dead, as he might have retired his bond upon bona fide payment, 
ſo he might renew a blank bond; and bona fides non patitur ut idem bis 
ct galur. 4 

The Lords preferred James wald, and found the debtcr but once liable, Ja- 
nuary 27. 1688, Oſwald contra Hamilton. 

CCXVIII. Mr. William Robertſan being obliged, in his contract of mar- 
riage, to provide 20,000 merks to the heirs, by way of deſtination, and, 
without any obligement to re-employ it, if uplifted, did, at his going to be mar- 
ried for the ſecond time, when he was abundantly right and {cwvendo, grant 
a bond of proviſion to the children of the firſt marriage n-mmatim ; of which 
reduction being raiſed, as of a latent and fraudulent deed, at the inſtance of 
poſterior creditors ; 

It was alledged for the children: That the contract of marriage was one- 
rous ; and, as lucrative deeds are valid againſt poſterior creditors, multo magts 
theſe bonds which are onerous ; eſpecially when 'tis offered to be proven, 
that they were delivered to the defenders grandfather long prior to the con- 
tracting the purſuer's debt. x 

Anſwered : That, if bonds of proviſion to children were ſuſtained againſt 
lawful creditors and ſtrangers, no man would be in ſecurity to contract with 
parents; for there is that confidence among near relations, that a thouſand 
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conveyances would be made, and the parents, or the truſtee have them in 
their power to uſe or deſtroy them as they ſaw occaſion, unleſs ſuch bonds 
were made ſome way public, that perſons be put on their guard as to having 
any after-dealing with theſe parents; and here the one of the ſums was pay- 
able at the bairns reſpective age of twenty one years, and the other half at 
the father's death. Beſides, That the bond contained aſſignation to bonds, 
in corroboration, whereof the ſums were afterwards lifted by the father, and 
the aſſignation never intimated, which argued ſome fraudulent deſign; and 
there is leſs danger of any [thing] fraudulent in bonds granted to ſtrangers ante 
contractum debitum, than in bonds granted to bairns, eſpecially thoſe in familia, 
who are more at the father's diſpoſal, and in his power; and private back- 
bonds between a father and his children might be kept always in his power, 
tho' after delivery. 2. In real rights of lands, latent prior rights, and in- 
tereſts in favours of children, are not ſuſtained againſt poſterior creditors ; 
as in the caſes of Ballochmill, and Maryjoricanks, multo minus perſonal 
bonds. | 

The Lords preferred the poſterior creditors, tho' the debtor was no trading 
merchant, and was not bankrupt at the granting of the bonds of proviſion, 
he being now bankrupt by cautionry, February 10. 1688, Mr. Robert Stuart 
Advocate, contra Robertſon's bairns. © 

CCXIX. One Elizabeth Cunningham having granted a bond, mentioning 
no cauſe, to Mercer her brother-in-law, or to his wife, the granter's ſiſter, 
or to the heirs of the marriage, at the next term after her, the granter's 
deceaſe; which failing, to return to herſelf, her heirs and aſſignies. The 
marriage having diſſolved without heirs, and the huſband having, as fiar, 
purſued the debtor's executors for the money ; 

Alledged for the defenders : 1. The bond is conditional, failing heirs, 
2. Tho' there were no condition in the caſe, but a ſubſtitution, the de- 
fenders have [the] only right as heirs ſubſtitute to the purſuer, who is fiar, and 
is liable as an heir. [ Neta, what follows ſhould be part of the defence. 

Anſwered : The bond being gratuitous, and the purſuer having but a qua- 
lified fee, the ſubſtitution muſt be effectual. 

The Lords found, That the purſuer had but a qualified fee, and decerned bim 
to find caution to reflore the money, after her death, to the defenders, February 
1688, James Mercer contra Cunningham of Barns. 

CCXX. Innergelly having given bonds of proviſion to his children, whereon 
infeftment followed after his death, the Lords reduced the bonds upon the ſame 
reaſons urged for Robertſon's [creditors againſt his] bairns, (/upra No. 218.) the 
bonds not being notified by ſome public deed in the father's time: tho' aſſigna- 
tions intimate to the debtor would ſuſtain againſt poſterior debts ; and here the 
creditors were anterior, and the father no merchant, but a landed gentleman, 
February 1688, Sir Philip Anftruther contra the children of Innergely; and 
it was not reſpected for the children, that the father, the time of granting 

the bond, was no bankrupt, tho' that is ſuſtained for ſtrangers, February 
1688, ſupra No. 218. | | 

 CCXXI. My Lord Teer, who married Lady Mary, only child to the 
Duke of Lauderdale, having, after the. Duke's deceaſe, got up a bond of 
proviſion of L. 10,000 Sterling, (granted to her by her father) from the 
heir of James Chalmers Advocate, to whom it was ſent to be entered in the 
court of claims, and purſued thereon : compearance was made for the 
Duke's creditors, who alledged, That the Duke having, in the purſuer's 
contract of marriage with his daughter, after the bond, provided her to 
L. 12,000 Sterling, a greater ſum, debitor non praſumitur donare : for, al- 


beit more bonds of proviſion of ſmall ſums hath been ſuſtained, where the 
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whole doth not exceed a rational proviſion ; yet, in a contract of marriage, 
a wife's whole eſtate is mentioned, for getting ſuitable po to her and 
her children; and fo great a ſum of L. 20,000 Sterling would not have 
been forgot (when all parties were alive,) had the Duke intended both pro- 
viſions ſhould ſtand. 

Anſwered : The brocard debitor non præſumitur, &c. habet tot ſententias 
guet exempla, and is regulated by practice, according to the rational intereſt 
and preſumed intention of the granter: now, what could be more rational 
than that Lady Mary, the only child of the marriage, who had many hope- 
ful children, ſhould have both proviſions, when the eſtate was put by her 
by a tailzie, and my Lord Duke never infinuated any thing to the contrary ; 
and the contract bore not the uſual clauſe of acceptance in full of all provi- 
fions. 2. By a clauſe in the Duke's contract of marriage with Lady Mary's 
mother, it is provided, That what lands, heritage, or annualrents, (ſhould 
fall to her, by the death of her mother the Counteſs of Hume, ſhould be 
provided to her in liferent, and to Lady Mary and her heirs in fee; which 
failing, to the mother's heirs and aſſignies; and, by the Lady Hume's death, 
L. 25800 Sterling fell to the Lady Lauderdale. 

Replied : The practice, in caſe of a poſterior tocher in a contract, is re- 
gular; and it had been abſurd for the Duke to have burdened his lands and 
honour, intailed with a daughter's proviſion L. 22000 Sterling, which would 
deſtroy the eſtate: and the clauſe of acceptation in full of all former pro- 
viſion, has been omitted, thro' the Duke's forgetting that there was ſuch a 
former bond in Chalmers's hand. 2. The purſuer and his Lady hath grant- 
ed a full renounciation of all things, which cuts off the bond in queſtion. 
As to the Lady Hume's eſtate, 1. It is denied. 2. The obligement men- 
tions not ſums of money, or goods and gear; but lands, &c. ; and any eſtate 
that the Lady is alledged to have had, conſiſts only of ſums of money; and 
the brocard debitor non præſumitur donare is now eſtabliſhed by prattick, 
March 3. 1629, Carmichael contra Gibſon ; 26th November 1680, Paip con- 
tra Young ; November 1685, Robertſon contra M*Intoſh of Davie ; December 
17. 1687, Mor contra Moir. 

Duphed : Tis preſumable that the Duke gave the bond in queſtion as a 
remuneration for the conſiderable ſums that fell to him, ffante matrimonto, 
by the Lady Hume; and ſo the bond, not being altogether gratuitous, is not 
in the terms of the cited deciſions; and ſo a ſtronger preſumption than the 
brocard is found by the purſuer; and the prattick in this point hath varied, 
as appears from what was decided 24th July 1623, Stuart contra Fleeming ; 
and February 20th 1639, Lord Cardro/s contra Lord Marr; December 5. 
1671, Dickſon contra Dickſon ; and January 25. 1681, Lady Crargletth con- 
tra Laird of Preſtongrange. 

The Lords, notwithſtanding of the anfwer and duply, ſuſtained the defence of 
the debitor non præſumitur donare, reſerving to the purſuer to inſiſt on the 
Lady Lauderdale's contract of marriage, and the defender to found on the re- 
nounciation, as accords, February 2. 1688, Lord and Lady Ter contra Lord 
Lauderdale, 

CCXXII. Mr. Archibald Cameron having [died] after he had gotten a ſon, 
{the ſon] raiſed reduction of a 1000 merks bond, taken by him when he had 
no children, to his couſin in fee, reſerving his own liferent upon the grounds 
of [the] civil law, ex ſupernaſcentis liberorum. 2. Mr. Archibald, before his 
death, drew an aſſignation to the ſaid bond, (conform to a power reſerved,) 
with his own hand, which is judicium mutatæ voluntatis. 3. Teſlamentum 


imperfetum inter liberos is ſuſtained. 
Anſwered: 
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Anfwered : This part of the civil law hath no place with us. 2. It took 
only place by the civil law inter patronum & libertes. And, 3. It was in the 
caſe of a total donation, whereas this is but a ſmall part of the defunct's 
eſtate. | | 

The Lords afſoilzied from the reduction, February 1688, Cameron. Vide 
No. 146. 

CCXXIII. In anno 1637, Duke James Hamilton granted a bond for L. 204 
Sterling, payable to W:ilam Muirbead, for the uſe and behoof of Robertland, 
which bond the preſent Duke contended was void and null, upon theſe pre- 
ſumptions ; 1. It bears Belbaven to be cautioner, who is not ſubſcribing. 
2. In anno 1642, L. 500 was borrowed from Rebertland, and paid in the 
1643, which was a better ſecurity; and the greater ſum is preſumed to 
contain the leſſer. 3. In the year 1648, Robertiand got a new ſecurity, with 
ſeveral cautioners, for L. 20,000, in the name of Auchinharvey, for his own 
behoof, and yet did not claim payment or ſecurity for the bond in queſti- 
oh, for which he had no cautioner. 4. [ Amo] 1658, the lands of Chel/cy 
were fold by commiſſion, and William Muirhead, tho' a commiſſioner, did 
not claim payment of this bond. 5. The eſtate of Hamilton, in anno 1658, 
was diſpoled of for payment of the debts of the family, by commiſſion from 
the uſurpers, and publication made at the market-croſs of Edinburgh for that 
effect, and the creditors came to Hamilton, where the commiſſioners ſat, 
and got lands and conveyances for their debts, and yet Robertland ſet up no 
claim for this bond, altho' he was in the country, and at the fame time af- 
ſigned the bond to R chard Cunninghame, who intimated the ſame to the 
Duke and Dutcheſs, and could never hope to have any ſatisfaction there- 
after, the lands being forfeited, and the Dutcheſs not repreſenting her pre- 
deceſſor. 

Anſwered : Robertland being a cavalier, did not trouble the family during 
the uſurpation, when it was in diftreſs, but, in a» 1662, procels was com- 
menced and inſiſted in ſome years. 2. In anno 1652, the bond is entered in 
the court of claims, as appears by the atteſt of William MWeiſb ſecretary. 3. If 
preſumptions may take away bonds, no man will be ſecure. 

The Lords ſuſtained the foreſaid preſumftions to take away the bond, June 13. 
1688, Auchinharvey contra Duke of Hamilton. 

CCXXIV. Mr. J Hllis younger, Advocate, having made a bond of tailzie 
of his perſonal eſtate. to heirs male; which failing, to the daughters, with 
an expreſs proviſion, That it ſhould not be in the power of any of the heirs | 
of tailzie to uplitt the ſums, without conſent of ſome perſons nominate, ex- 
cept that the daughters may make over their thares in their contract of mar- 
riage, with conſent of other perſons than. the former: Captain Dalgiel, who 
married one of the daughters without the friends conſent, purſued a decla- 
rator for obliging theſe friends to conſent, or getting the money by the 
Lords authority without their conſent. 

Anſwered for the friends: The ſucceſſion to the ſums by the purſuers 
contract, is not according to the father's deſtination, but goes to the Captain 
and heirs, failing children of his wife's body. 2. By a general proviſion af- 
ter all, the ſums are not upliftable without conſent of the ſubſequent imme- 
diate heirs of tailzie. 3. The father having given the friends a power to 
conſent to the daughters marriage, and conſequently to diſſent; that muſt 
have the effect of an irritancy, in cafe of marriage without their conſent ; and 
if their conſent had been antecedently required, they had reaſon to refuſe it, 
ſeeing the Captain was not able to make a ſuitable proviſion on his part, and 
the terms of the father's deſtination were altered, 
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Replied : The proviſion hath no irritancy, or obligement quad the marri- 

age; and many perſons make as unequal matches. 2. The general excepti- 
ons being poſterior to that, except in thetr contract of marriage, &c. does not 
derogate to the ſpecial ; for it is not probable the father would have made his 
daughters portions depend on the ſubſequent heirs conſent. 3. The particu- 
lar exception muſt derogate from the deſtination as well as other things ; it 
not being uſual that matches could be had, where tochers are under ſo ſtrict 
deſtinations ; beſides, the daughter was in fee, and might diſpoſe for ſuch an 
onerous cauſe as marriage. 
The Lords found, That the contract ought not to alter the father's deſtinati- 
on, failing bairns of his daughter's body, And the defenders craved the pur- 
ſuers might find caution in that event, July 6. 1688, Captain Dalzzel and 
his ſpouſe, contra Scotſtarbet, &c. 

CCXXV. Mrs. Eſſie Scot having tranſacted a debt contained in her father's 
bond, on which ſhe was purſued as repreſenting him, and thereafter diſco- 
vered, that the ſaid bond was found among her father's papers after his 
death, blank in the creditor's name, the raiſed a declarator — — of 
the bond and tranſaction, ſeeing by the civil law tranſactions may be reſcind- 
ed ſufer inſtrumentis falfis. 

Anſwered : Tho' the bond had been taken out among the defunct's pa- 
pers, that could not prejudge the defender a creditor who had it for an one- 
rous cauſe and was not del; particeps ; and tranſactions are the greateſt ſecurity 
of the lieges. 

The Lords demurred to reſcind the tranſaction: but, before anſwer, a/low- 
ed probation as to the point of fact of taking out the blank bond, in order to re- 
lief againſt the uncle Mr. James Scot, who was alledged to have taken out the 


ſame, july 14. 1688, Mrs. Effie Scot contra Daniel Nicolſon. 


CCXXVI. The Laird of Moufwell, who was owing ſeveral debts, diſponed 
the fee of his eſtate to his ſon in his contract of marriage, reſerving power 
to burden the ſame with 18,000 merks, for p:oviding the reſt of his chil- 
dren, and doing his other affairs; and thereafter gave bonds of proviſion 
relative to the reſervation in favours of eight children, extending in the 
whole to 10,000 merks, with a precept of ſeiſine, whereupon the children 
were infeft baſe. After the father's death, the eldeſt ſon granted bonds of 
corroboration to the father's anterior creditors, who thereupon compriſed 
and were infeft ; but not on the father's bond; and having raiſed reduction 
of the children's bonds of proviſion upon the act of parliament 1621. 

All-aged for the children: That the purſuers were only credito:s by a clauſe 
of relief of cautionry for the father, and aclio was not naa till diſtreſs in the 
year 1666, whereas the children's bond and infeftment was in the 1654 ; and 
there being two liferent infeftments of annualrent in favours of two ladies, 
preferable to the creditors, which, with two appriſings for bygones thereof, 
did near exhauſt the fee, and was not quarrellable upon the 1621. 

I. The Lords, in reſpect the cautioners before diſireſs had not intereſt to ſecure 
themſelves in the eftate, found the fee ſhould only come in computo in quantum 
it exceeded the liferents and appriſings in the year 1664; and found, that the 


 hferents cught to be computed according to the whole time they laſted. 


Alledzed for the children: That the father had a ſufficient eſtate the time 
of granting their proviſions, viz. a wood worth 10,000 merks, and ſeveral 
perſonal bonds and ſecurities, the time of his granting the bonds of provi- 
ſion; and alſo an eſtate in land about Drumfries. It was anſwered for the 
creditors, That it was not in the father's power to ſecure children's proviſi- 
ons, or poſterior gratuitous debts to ſtrangers upon his lands, and leave his 
anterior creditors, for onerous cauſes, to ſeek their payment off the perſonal 
eſtate, 
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eſtate, which is ſubject to many accidents by irreſponſal debtors, in the 
bonds, or the father's own eſcheat, which are not obvious to the notice of 
creditors, as the caſe of lands, which is diſcoverable from the regiſters ; and 
for that ſame reaſon creditors ought not to be left to the cutting of woods, 
or to diſcuſs controverted titles of lands; and tho' Mouſwell was in poſſeſſi- 
on of lands about Drumfries, his right was but a truſt for the debeo of Mr. 
Rome his brother-in-law, whoſe creditors had appriſed it, and were in poſ- 
ſeſſion before the 1664 ; and 'tis juſt that creditors in a competition with 
children, be placed upon the heſt and ſureſt part of the eſtate. 

Replied for the children: The father having a ſufficient perſonal eſtate or 
goods, the time of granting their proviſions, cannot be ſaid to be bankrupt ; 
and they are bound to ſay no more in defence of their rights. 

2. The Lords found, That the father could not ſecure the children's provifions 
by infeftment upon the land eftate, and leave the creditors to expiſcate and ſeek 
for the moveable eftate ; and found, that the purſuer ought to alledge and prove, 
that Mouſwell the debtor, had a valid right to the lands about Drumfries, and 
was in poſſeſſion thereof the time of granting the provifions ; and that puſſeſſion 
alone was not ſufficient, July 20. 1688, children of Moufwell contra Duke of 
Queenſberry. 

CCXXVII. A father having granted an 8000 merks bond of proviſion [to 
his daughter,] with a quality, that if ſhe married without conſent of her mo- 
ther and brother, it ſhould be reſtricted to 6000, and the other 2000 ſhould 
accreſce to the brother; and [ſhe] having purſued the brother for the whole 
8000 merks, he alledged, That ſhe had fallen from 2000 thereof, by mar- 
rying without his conſent. 

Anſwered : 1. The clauſe of reſtriftion was not known to the purſuer. 
2. The mother hath conſented, and the defender cannot give a rational 
exception againſt the match. | | 

Replied : Such clauſes are adjected by parents to ſecure their children from 
being a prey to unequal perſons ; and this is not a depriving her of all pro- 
viſion, but only a reſtriction. 2. The mdther's conſent was impetrated 
ex poſt facto, and the huſband hath no viſible eſtate. 

The Lords ſuſtained ihe anſwer, and decerned for the whole. Here the huſband 
had an empioyment, July 20. 1683, Robert Pringle contra his ſiſter Elizabeth, 
and Rutherjoord her huſband. 


CAPTION. 


CCXXVIII. A ten years tack being regiſtrate in July 1681, and the 
tackſman being charged for the rent 1680, and a caption got out in Septem- 
ber 1681, the tackſman, while under caption, gave a diſpoſition of his whole 
corns, goods and gear, for the reſts of the crop 1680, and alſo for pay- 
ment of the rent 1681, tho' the term of payment was not come, and con- 
| taining an obligement to find caution for the rents of all years during the 
tack, altho' the tack contained no ſuch obligement. This diſpoſition being 
queſtioned as to the two laſt obligements as done ex vi & metu, when he was 
under caption, and that this obligement was not the ground of the caption, 
but only the rent 1680. 

The Lords reduced the diſpoſition as to theſe obligements ex capite vis & me- 
tus, November 29. 1681, George Heriot contra Captain Baird. 

CCXXIX. A perſon obliged to preſent a rebel upon a preciſe day, be- 
twixt two and three, not having offered him till between — and eight, 
being charged for the debt, ſuſpended upon this reaſon, that their journey 
was retarded ſome hours, upon the account that the day of preſentation 
was a public faſt-day by authority, and that the rebel was carried to the 

purſuer's 
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urſuer's houſe, and offered to him, but he refuſed to accept of him; and 
the defender not being maſter of the caption, could not put him in priſon. 
The Lords ſuſtained the reaſon ;* the ſuſpender giving his oath, That the faſt 
was the reaſon he was not preſented at the preciſe hour, and burdened the 


ſuſpender to preſent the rebel cum omni cauſa, within fifteen days, March 3. 


1682. Richard Ockley contra Grierſon of Lag. | 

CCXXX. One being purſued upon his bond, That a priſoner for debt 
ſhould not eſcape out of the tolbooth, alledged, That the roof of the priſon 
having fallen, and indangered the ſmothering of the priſoner, he was car- 
ried out in a conſternation upon a man's back ; and the Provoſt did not of- 
fer to ſecure him, tho he ſaw him upon the ſtreet ; and fo he did not eſcape 
by any fault of his. 

Anſwered : The deſign of the bond imports that the priſon was looked 
on as inſufficient, and the priſoner ought not to have gone away to Edin- 
burgh, as he did, and obtained ſince a cęſio bonwrum : the Magiſtrates being 
decerned, in a ſubſidiary action, to pay the debt, at Sir William Binning's 
inſtance, who raiſed the caption, they ought to be relieved by the ſaid 
bond. 

Replied : The Magiſtrates being juſtly liable to the ſubſidiary action, be- 
cauſe of the inſufficiency of their priſon, that cannot be obtruded againſt the 
priſoner, nor this defender. 

The Lords aſſilzted the defender, February 13. 1685, the Magiſtrates of 
Kir'aldy contra the Town-clerk. 

CCXXXI. Sir James Cockburn being purſued in a ſubſidiary action for the 
eſcape of a priſoner for debt out of the tolbooth of Dunſe, it was alledged 
for the defender, That Dunſe was but a burgh of barony, which, by the act 
of parliament, is not obliged to have priſons; and the Lords found, by 
leveral deciſions marked by Dury, That no perſon was liable for the eſcape 
of priſoners out of the tolbooth of Dunſe; and theſe were received periculo 
creditoris : and it cannot be alledged, in this cafe, but there was ordinary 
care and diligence uſed for keeping of the priſoner. 2. The tolbooth is 
as ſufficient now as it has been for many years, and the priſoner made his 
eſcape, by breaking the roof vi majori, which would affoilzie even Magi- 
ſtrates of royal burroughs. 

Anſwered : By an act of parliament 1661, Dunſe is made one of the head 
burghs of the ſhire, at which legal diligence is to be done, and is the 
place where the Sheriff-court holds; and therefore they ought to have a 
ſufficient priſon, the Sheriffs having many times occaſion to commit perſons 
to priſon, both for debts and capital crimes. 2. The priſoner having been 
received into the tolbooth, the town becomes liable for all hazards, as in the 
priſons of royal burroughs. 

Replied : The burden of having priſons is by reaſon of the privilege and 
advantage of trade, which is only competent to royal burroughs ; and the 
Sheriff fits at Dunſe only for his own conveniency ; for he may fit at Lau- 
der, the head-burgh of the ſhire, when he pleaſes. 2. Sir James not having 
given warrant to the Bailie to receive him, cannot be liable for the Bailie's 
act. 

The Lords found the Bailie liable for the eſcape of the priſoner, but not the 
Baron, unleſs he had given warrant to receive him; and ſuſtained the defence to 
liberate the Bailie ; that the priſoner eſcaped vi majori; as alſo ſuſtained this 
reply to take it off, viz. That the priſoner was ſuffered to walk abroad before his e- 


ſcape, relevant per ſe as contrary to the act of Sederunt, to infer this ſubſidiary 


ation againſt the Bailie, March 1685, Sir James Cockburn contra Naſmith of 
Paso. This deciſion ſeems not very conſiſtent with itſelf. 
CCXXXII. 
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56 CAPTION. 


CCXXXII. My Lord Winton being purſued in a ſubſidiary action for a 
debt due by one Ingliſb, upon this ground, That a meſſenger did intimate to 
the defender a caption againſt the debtor, then in the defender's houſe ; it 
was elledged for the defender, That the intimation being made a little before my 
Lord went to dinner, the gates were {hut immediately after, according to the 
cuſtom of the family; and, when dinner was over, the meſſenger was allow- 
ed to ſearch, my Lord having ſearched by his ſervants; and my Lord was 
willing to depone he knew not that the rebel was in the houſe, or that any 
abſconded, or conveyed him away. 

Anſwered : The meſſenger intimated his caption to my Lord, who was 
looking out at the window, and the gates were, immediately thereafter, 
' ſhut upon the meſſenger for ſome hours; whereas he ought to have been al- 
lowed to ſearch preſently for the rebel. | 

The Lords ſuſtained the anſwer relevant, June 1687, Lows and Cheefly contra 
Earl of Minton. e 

CCXXXIII. The Lords granted a warrant to the creditors of one Smith, 
a London factor, then at Edinburgh, to ſecure him there, till he ſhould find 
caution both Jjudicio ſiſti to all the diets of proceſs, and jzdicatum ſolvi, upon 
a repreſentation by the creditors that he was returning to London ; which 
ſeems hard; but the party having repreſented that the warrant was calumni- 
ouſly impetrated, the Lords flopt it, February 2. 1688, Patrick Telfer con- 


tra Smith, | 


CAUTIONERS. 


CCXXXIV. A perſon who wrote a letter to another's creditor, deſiring 
him to delay Mr. Deug/aſs for the price of the horle till Vbiſſunday next, 
and he would ſee to his paying of it to the creditor, found liable as cau- 
tioner, and not as expromiſſor; becauſe Douglaſs was not liberate, and the 
letter was perſonaliter conceived ; but found liable only ſubſidiary, after 
diſcuſſing of the principal party by horning and caption, June 1661, Hume 
contra Lockhart of Lee. | | 

CCXXXV. Sir Patrick Threapland having deſired, by his letter, another's 


creditor to ſet his debtor out of priſon, and promiſed to keep him, the 


debtor, in mind to pay at the day ; and, if he failed, that himſelf ſhould/ 
pay the debt; upon an aſſignation after the day, (no payment being made 
Sir Patrick was purſued as expromiſſor, and decerned to pay the debt ; al- 
tho' it was alledged, That the purſuer had not, as he ought to have done, 
given notice deb:70 tempore after the day, till now that the debtor was bank- 
rupt, November 23. 1681, Jobn Aitchiſon contra Sir Patrick Thr-apland. 

CCXXXVI. A cautioner obliged to fiſt a debtor to all the diets of pro- 
ceſs, who compeared at ſome diets, but not at the pronouncing of decreet, 
being decerned againſt, ſuſpended upon this reaſon, That the deſign of the 
caution judicio fiſti was, that there might be copia perſone debitoris, to give o- 
bedience to the ſentence ; and the ſuſpender inſtructed, by an inſtrument, 
that, within the days of the charge of the horning, he produced the debtor 
ih court before the Bailie, and proteſted to be free of his cautionry. 

. The Lords ſuſpended the letters ſimpliciter, February 10. 1682, James Ha- 

milton, Cutt and Ewing contra Alexander Thomſon ſadler. 

CCXXXVII. Four perſons in a bond for money being bound conjunctly 
and ſeverally to the creditor, and each of them, in the clauſe of relief, being 
to pay for their own part, and bear equal burden with other; one of the 


four correi became bankrupt, and Ralſton, another of them, paid the whole 
debt, 
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debt, and took aſſignation from the creditor, and purſued another correus 
for the three parts, deducing his own fourth. 

Alledged for the defender : That he ought to have allowance for a fourth 
part of the bankrupt's proportion. 

Anſwered : They are not bound conjunctly and ſeverally by the clauſe of 
relief, but only for their own parts; and, as they would not have been ob- 
liged to the creditor for that bankrupt's part, had the principal obligement 
been ſo conceived ; neither can they be obliged for it to one another, accord- 
ing to the terms of the relief. a 

Replied: By the clauſe of relief, they are to bear equal burden with o- 
ther, which imports an equality of loſs by the cautionry ; and, if the pur- 
ſuer did not bear as great a part of the loſs, by the inſolvency of the cerreus, 
as the defender, there would be an inequality. | 

The Lords ſuſtained the alledgeance and reply, February 2. 1682, Muire of 
Glanderſton contra Chalmers of Gadgirth. 

CCXXXVIII. The cautioner for one Suttie, a factor in Flanders, being 
purſued for goods ſent to him from Eymouth, ſeven days after he was depoſed 
by the convention of burroughs at Glaſgow. 

Alledged for the defender : That he was free from the very time the factor 
was diſcharged from his office. 

Anſwered: The lieges were in bona fide to correſpond with the factor, till 
his diſcharge was intimate, and the goods purſued were ſhipped before the 
Commiſſioners return from the convention. 

Replied : That as he was named a factor without public intimation, there 
was no neceſſity to intimate his depoſition ; at leaſt the cautioner is not to be 
burdened with the intimation. 

The Lords afſcilsied the cautioner, March 1682, Trotter contra Alexander 
Young factor. This is hard. 

CCXXXIX. By a clauſe of relief in a bond, my Lord Annandale, Lam- 
berton, and four more, bound therein as co-principals to Craigieball, being 
obliged to relieve each other for their own part, without the taxative word 
allenarly ; and Lamberton having, upon diſtreſs, paid the debt, purſued my 
Lord Annandale to relieve him of the half of the debt. | 

Alledged for the defender : That he could be liable only for a fixth part, 
they being obliged to relieve pro rata. 

Arſwered : The other four corre: debendi being abſolutely bankrupt, the 
purſuer, who paid the whole debt, ought to be relieved of the half by the 
defender. 

The Lords, in reſpect of the notour inſolvency of the other four co-principals, 
decerned the defender to pay the half of the whole debt, February 1683, Lamber- 
ton contra Earl of Annandale. 

CCXL. A minor having granted to his tutor a general diſcharge, with 
conſent of his curator, who likewife took burden for his pupil, the Lords 
found, That, if the minor ſhould quarrel the diſcharge, as not proceeding 
upon a full charge, the tutor might recur againſt the curator; and that the 
curator, as in the caſe of a cautioner, had not the benefit of the perſonal 
exceptions of minority, &c. February 1684, Pourie contra the Lady Rojs and 
her children. 

CCXLI. Five or ſix perſons having put out a caper, and a prize being 
recovered by the ſtranger-owner after it was adjudged, and they all decern- 
ed in ſolidum, one of them being diſtreſſed for the whole, paid it, and took 


aſſignation for his relief; and thereon purſued another of the owners of the 


caper, who alledged, That he could be liable but for his own ſhare. 
F Anſwered : 
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Anſwered : Tho' a cautioner purſuing upon the clauſe can diſtreſs only 
effeiring to the relief, yet a cautioner, procuring aſſignation of the whole 
debt, may purſue any one of the co-cautioners for the whole, allowing his 
own ſhare ; and the purſuer is in a much ſtronger caſe than of a cautioner, 
vig. one of a ſociety, where is aqualis contributio lucri et damni. | 

The Lords found, That the purſuer having an aſſig nation, might purſue the 
defender for the whole, with the deduction of the purſuer's own ſhare, and of the 
ſhares of the notourly inſolvent co-partners, March 1684, William Smeiton contra 


Laird of Kininmond. C 


CCXLII. Cautioners for a meſſenger found /ub/idrarte liable in ſolidum, as 
other cautioners are, March 1684, James Miln contra Fean Grame. 

Thereafter it was alledged: That the cautioner for a meſſenger was but 
liable ſub/idrarte, after the meſſenger was ſufficiently diſcuſſed ; and perſonal 
diſcuſſion, by a regiſtrate horning, was not enough; for, with us, in the caſe 
of cautioners, of tutors, executors, factors, &c. who have the beneficium or- 
dinis et diſcuſſionis, where the purſuer condeſcends on a real eſtate in lands, or 
goods, the principal muſt be diſcuſſed really, by appriſing or poinding, De- 
cember 2. 1662 : and 'tis always ſo decided in the diſcuſſing of heirs, 

The Lords found, That the defender-cautioner condeſcending on goods or lands 
belonging to the meſſenger, and giving his oath of calumny on the condeſcendance, 
the purſuer ought to diſcuſs the ſame, by pornding or appriſing, January 15. 
1685, Miln contra Grame. 

CCXLIII. Bailie Riddel, as principal, and Andrew Ker, as cautioner, bein 
bound to J/obel Chatto for a debt, which was afterwards corroborate by Nad, 
as principal, and Milliam Gordon, as cautioner; Ker paid the debt, upon 
diſtreſs and aſſignation from the creditor, and purſued William Gorden for 
the half. 

Alledged for the defender: That the purſuer ought to relieve him, who, 
as cautioner in the bond of corroboration, was, in effect, cautioner for Ker, 
the cautioner in the firſt bond; and, tho' Ker be cautioner in reſpect of re- 
lief from Niddel, he muſt be conſidered as principal, in reſpect of the de- 
fender, as well as of the creditor. 2. By a clauſe in the bond of corrobora- 
tion, it was to be null and void, upon payment of the debt, by virtue of the 
obligement in the firſt bond. 

Arfwered for the purſuer: That cautioners in corroborations, and cautioners 
in ſuſpenſions of the debt, are looked upon as co-cautioners with theſe in the 
principal bond, and ought to relieve one another pro rata. 

The Lo: ds found the defender liable for the half; and found, That the firſt 
clauſe in the bond of corroboration was only a proviſion againſt double payment, 
February 1685, Andrew Ker contra William Gordon Advocate. Vide infra, 
No. 247. | 

CCXLIV. Cunningham of Barns being cautioner in a ſuſpenſion for Jahn 
Wilkie, and others, wherein a decreet was obtained, but again ſuſpended by 
Wilkie and Barns; in which ſuſpenſion, Hog and Bigger of Wolmet were 
cautioners ; the creditor in the bond aſſigned the ſame againſt the principal 
and cautioners therein, and againſt the cautioners in the ſecond ſuſpenſion, 
but not againſt Barns, the cautioner in the firſt ſuſpenſion, whom he diſchar- 
ged. The aſſigny having purſued Hog, who alledged, That he being cauti- 
oner for Barns, who was a ſuſpender, and principal guoad him; and Barns 
being diſcharged, he muſt be free alſo. 

Anſwered for the purſuer : The diſcharge given to Barns was without 
an onerous cauſe, and but pactum de non petendo, which cannot profit the 


defender. ; 
The 
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The Lords found the anſirer relevant, February 1685, Wolmet contra Fleem- 


ing and Cunningham of Barns. 

CCXLV. Infeftment of relief to a cautioner accreſceth to the creditor of 
the debt for which it was granted, ſo as the cautioner infeft cannot, in pre- 
judice of him and the co-cautioners, apply the infeftment for ſecurity of o- 
ther debts due to himſelf, February 2. 1687, Daniel Nicolſon contra Provoſt 
Kinloch ; and alſo eodem die Marſhall contra M*Kell, and creditors of C ack- 
mannan contra Newton ; Bruce's creditors, and Langton's caſe, 

CCXLVI. Caution as law will, found to import caution judicio fi & ju- 
dicatum ſolvi, February 2. 1687, Henry Mein contra John Ruther foord. 

CCXLVII. The cautioner in a bond ſuſpended decerned againſt with the 
principal in the decreet of ſuſpenſion, found liable to relieve the cautioner 
in the ſuſpenſion (who had paid the debt, and was aſſigned thereto) in fo- 
tum, tho' the principal debtor only ſubſcribed the bond of caution, containing 
the clauſe of relief, July 1687, Briomball contra George Govan and Mr. John 
Frank. Vide ſupra, No. 243. : 

CCXLVIII. A factor's holograph diſcharge to tenants without witneſſes, 
ſuſtained ſufficient to found the maſter's recourſe againſt the factor's cauti- 
oner, July 1687, Holburn of Menſtrey contra Mr. David Main. 

CCXLIX. The Lords ordained a wadſetter to aſſign his wadſet to a pur- 
chaſer of the land and reverſion, ſeeing he could condeſcend on a preju- 
dice he was to ſuſtain thereby, February 1687, Laird of Dundas and Cramond, 
contra George Dundas. 

CCL. The dehtor in a 1000 merks bond having, after the term of pay- 
ment, paid 700 merks without any application to the bond, or to a quantity 
of wine reſting alſo by him ; and Cn received more wine, and 
applied the payment wholly to the wine, and not to the bond; and the cau- 
tioner in the bond being purſued, he allefged upon the payment of the 700 
merks, which behoved to be applied to extinguiſh the bond pro tanto, as 
the durior ſors, eſpecially conſidering, that merchants ule to allow year and 
day for the payment of wines. 

Anſwered : It was in the debtor's power to apply the payment. 

The Lords found, That the debtor might, ex poſt facto, apply ſo much of tle 
700 merks, as effeired to the price of the wines furmſhed before the payment, 
unleſs the term of payment of the wines price was not come when the money was 
paid ; but that he could not apply it to wine furniſhed after the ſaid payment, in 
7 of the cautioner in the bond, November 1687, Smith contra James 

wald. 


COMMO DATUM. 


CCLI. One being purſued for the price of a horſe hired from the Pans 
to Leith, where the conductor delivered him to a ſtabler, and he was ſtole 
away, without the ſtabler's fault, by ſome who broke the ſtable. 

The Lords aſſoilzied the defender, becauſe conductor non tenetur præſtare 
caſus fortuitos, February 28. 1688, James Trotter contra John Buchannan. 


COMPENSATION. 


CCLII. William Rig having infeft his wife in a liferent of an infeftment 
of annualrent for 35, ooo merks, out of his debtor's lands, and thereafter the 
debtor having paid 5000 merks of the ſum upon the huſband's diſcharge, 


and become cautioner for him in 5000 merks more; the liferenter, after her 
huſband's 
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-huſband's deceaſe, offered to poind the ground for the annualrent of the 
whole 35,000 merks ; the debtor proponed compenſation guoad the an- 
nualrent of the ſum advanced, and of that for which he was cautioner for 
the creditor. 

The Lords found the real right was not compenſable, to the prejudice of the - 
 #iferenter ; for as the huſband could not have diſponed the land but with the 
burden of the liferent, neither could he indirectly extinguiſh it by compen- 
ſation, January 1682, Sir Adam Blair contra Lady Carberry Rigg's wife. 

CCLIII. The Earl of Dumfries being purſued on his bond of 5000 merks 
aſſigned, proponed compenſation on a holograph note due by the cedent, to 
which the defender acquired right ſince the cedent's death. 

. . Anſwered : The purſuer had raiſed a proceſs for payment of the bond, 
before the defender's right to the holograph note. | 

Replied : The aſſignation not being intimated in the cedent's lifetime, the 
bond aſſigned remained in bonts defuncti, ſo as the aſſigny could not purſue 
thereon till he confirmed the ſame ; and the defender's ground of compen- 
ſation, tho' acquired after the commencing of the purſuer's action, muſt 
be ſuſtained, fince it was before his confirmation of the ſubject aſ- 
ſigned. 

he Lords, in reſpect there was a competition of creditors, found the difunct 
vas not fully denuded, unleſs the aſſignation had been intimated before his death ; 
and fo ſuſtained the compenſation ; altho' when the creditors do not compete, 
a cedent is looked upon as fully denuded by an aſſignation, tho' not inti- 
mated in his lifetime, and the ſum aſſigned would fall under the aſſigny's 
eſcheat, if claimed by the donatar, and no creditor of the cedent be com- 
peting. The Lords alſo inclined to have ſuſtained an adjudication led on 
ſuch an aſſignation, in the cauſe of Balgony contra Clerk, this fame month, as 
a formal diligence, ſeeing the competitor did not derive right from Muir the 
defender's author, but from Carnegy the common author to Clerk and Murr, 
whoſe debt was fully eſtabliſhed, altho' Ba/gony had not intimate his aſſigna- 
tion in Muir's life: but this point was not voted in Cler#'s cauſe, March 1682, 
Captain Aliſon contra Lord Drumfries. ; 

_CCLIV. The Laird of Quarre/ elder, being debtor to my Lord Elpbhing- 
flon, in the ſum of 2000 merks, not bearing annualrent, and my Lord Ei- 
fhing/t;n being debtor to my Lord Torphichen in the like ſum, bearing annu- 
alrent, young Quarrel was aſſigned thereto, and purſued my Lord E!phing ſton, 
who craved compenſation, in reſpe& young Quarrel being in familia, tis 
preſumed he acquired the debt purſued for by his father's means; and that 
the courſe of annualrent ought to fiſt from the date of his right. 

The Lords, in reſpect old Quarrel was cautioner with Bonhard for the lite 
ſum to my Lord Torphichen, and the bond contained an obligement to infeft in 
old Quarrel's land, found, That Torphichen's bond was acquired by the father's 
' means, and ſo ſuſtained the compenſation, alths the ſon was only bound in the 
clauſe of relief to Bonhard and the father, December 1682, Laird of Airth 
contra Lairds of Quarrel. 

CCLV. A party, againſt whom a decreet, in abſence, in his minority, was 
recovered by an aſſigny, raiſed ſuſpenſion and reduction upon a reaſon of 
compenſation on a due debt by the cedent ; it was a/ledged, That, by act of 
parliament, compenſation is not receivable after ſentence, and the act making 
no exception of minors, the ſuſpender's omiſſion to propone compenſation 
debito tempore, muſt cut him off from the benefit thereof, as the ſhort pre- 
ſcriptions, where law doth not expreſsly except minors, ſuch as poſſeſſory 
judgments, creditors not purſuing within three years after the debtor's death, 
run againſt minors. | 4 


» 
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The Lords, in reſpect the cedent was now abſclutely bankrupt, ſuſtained the rea- 
ſon of compenſation, proponed after ſentence by the minor, January 1683, Nicolas 
Barcley, contra Alexander Clerk. 

CCLVI. One being purſued on his bond, at the inſtance of an aſſigny, 
proponed compenſation or rather retention, in ſo far as he ſtood engaged as 
cautioner for the cedent before the affignation. 

Anſwered for the purſuer: Relief of cautionry becomes not a ſtated 
debt, which might be the ground of compenſation till diſtreſs, and there 
was no diſtreſs here before the aſſignation; and the diſtreſs thereafter is not 
relevant, the cedent being then denuded ; and compenſation ſhould be inter 
eoſdem. 

Replied : The Lords are ſtill in uſe to ſuſtain retention for cautionry with- 
out diſtreſs ; and here the defender being debtor to the cedent, was thereafter 
induced, upon that account, to be cautioner for him; and the aſſignation was 
made by a father to his own ſon. 

The Lords ſuſtained the defence of retention, January 1683, Sibbald contra 
Turnbull, | | 

CCLVII. One having paid L. 100 Sterling of L. 200, upon the creditor's 
obligement to warrant him as to that L. 100,was not found obliged to pay the 
other L. 100 to an aſſigny, till he got ſurety that he ſhould be harmleſs as to 
the firſt L. 100; but was allowed retention upon that head, tho' the debtor 
was not yet troubled for it, the cedent being inſolvent, March 1683, Mr. Da- 
vid Scrimzour contra Margaret Hay and her aſſigny. | 

CCLVIII. In an action for payment of debt, at the inſtance of an aſſig- 
ny, the defender 2 compenſation upon a debt due to him by the ce- 
dent, which he offered to prove by the cedent's oath. 

Anſwered : The cedent's oath is not competent againſt the purſuer, whoſe 
aſſignation is for an onerous cauſe. 

Replied for the defender: The onerous cauſe is not adequate, and, in fo 
far as it is not adequate, the aſſignation is without an onerous cauſe, and the 
cedent's oath competent pro tanto. | 

The Lords were of opinion, that the purſuer ſhould alledge the cauſe of 
his aſſignation to be both onerous and adequate; but, before anſwer, they 
ordained him to condeſcend upon the onerous cauſe, that they might ſee if 
it was fully, or near adequate to the ſums contained in the aſſignation, January 
1684, Robert Fotheringhame contra Captain Agnew. 

CCLIX. An aſſigny to a debt purſuing, the defender proponed compen- 
ſation thus, that the cedent being tutor to the defender, intromitted with 
his rents before the aſſignation, which was offered to be proven ſcripto, by 
the cedent's diſcharges to the defender's tenants ; and he hath not yet compt- 
ed with the defender for theſe his intromiſſions. 

Alledged for the purſuer : That the diſcharges produced are null, as want- 
ing writer's name and witneſſes, and not being holograph. 

Anſwered for the defender : That diſcharges to tenants for their rents, are 
ſuſtained per conſuetudinem patriæ, without the ordinary ſolemnity of other 
Writs, | | 
Replied : That ſuch diſcharges to tenants are only ſuſtained againſt their 
maſters, and not againſt third parties. 

The Lords would not ſuſtain the ſaid diſcharges againſt the aſſigny, unleſs, 
in fortification thereof, the defender could prove the delivery of the rent to 
the cedent before intimation. Here the tutor was not diſcharged, and it was 
not debated, if ought and ſhould intromit in the tutor, could be obtruded a- 
gainſt the aſſigny; which ſeems not unreaſonable ; and being competent a- 
gainſt the cedent's tutor before aſſignation, the minor could not be —_—_ 


_— — 


— — 2 ˙ — — 
"$65 44-4, —œ— - ——— - 


. r —_— — : 
PP ˙· ˙öw 4 ode — — 


8 


3 
* * * pu 


r 
ba on - 0 
Ld —— — a 
* — — 


x E534 EST SG x CAC. 


62 COMPENSATION. 
that benefit by the tutor's afſigning, Jannary 1684, Andrew Bruce contra A. 


lexander Buchan. | 

CCLX. A debtor purſued upon his bond, at the inſtance of an aſſigny, 
alledged compenſation againſt the cedent. 

Anſwered for the purſuer: That the bond was granted blank, which 
* that the granter paſſed from all grounds of compenſation then 
exiſting. . 

Replicd for the defender: The matter was rendered litigious before inti- 
mation of the blank bond to the debtor, by any of the perſons acquiring the 
fame, by progreſs from the creditor who firſt received it blank; and, tho 
a blank bond be a preſent compleat right to the firſt creditor, yet the deli- 
very thereof by him to any other perſon is but like an aſſignation, and ought 
to be intimated. - | 

The Lords ſuſtained the defender's reply, March 1684, Sir Godfrey M*Culloch 
contra William Cleland. 

CCLXI. One having prevailed with his debtor, by bond, to be cautioner 
for him, and thereafter aſſigned the bond; upon which the aſſigny having 

urſued, the debtor alledged compenſation or retention, till he was freed of 
is cautionry. | 

Anſwered for the purſuer : The aſſignation was intimated before the de- 
fender was diſtreſſed as cautioner for the cedent; and conſequently before 
his cautionry was a liquid ground of compenſation ; and the poſterior di- 
ſtreſs is not inter eoſdem. | 

- The Lords ſuſtained the alledgeance for the defender, his cautionry being after 
he was debtor ; and it was not alledged, That the cedent was now become inſol- 
vent to relieve the cautioner, December 16. 1684, Mr. David Scrymzour con- 
tra Laird of Galdgirth; adhered to, March 168 5. 9 

CCLXII. One Mitebel having received, upon his granting a backbond, an 
aſſignation from Littlegil to a bond of 4000 merks, due by Hamil on of 
Binnie, as principal, and Hiſleſide, as cautioner ; and having purſued the cau- 
tioner, the defender proponed compenſation and payment to the cedent in 
general; thereafter Littiegil aſſigned Mitebel's backbond to Duke Hamilton, 
and his other creditors ; and, before the term for proving the defence of 
payment and compenſation, H:/lefide, the defender, obtained a decreet of 
male appretiata againſt Littiegil; at the adviſing whereof, it was alledged for 
the aſſignies to the backbond, 1. That the proceſs. being now for their be- 
hoof, the decreet againtt Lz:ttl-gi/ could not meet them; ſeeing, when their 
aſſignation was intimate, the debt of male af pretiata was not liquid by a ſen- 
tence ; and ſo cannot be a ground of compenſing the debt due to them by the 
defender. 2. The defence of payment was but made in the genera], without 
any ſpecial application to the debt of male appretiata. 

Anſwered tor the defender: Littlegil, or Mitchel his truſtee, could not 
prejudge the defender by any aſſignation, after the matter was litigious by 
itiſconteſtation upon the defence, and the term allowed againſt Mztchel to 
prove the defence of payment conſiſting in facto, muſt be effectual againſt 
the aſſignies to his backbond. 2. The exception of payment and compen- 
fation, in general terms, was ſufficient, the purſuer not having craved the 
defender to be ſpecial as to the ground it was founded on: beſides, the de- 
fender would loſe his debt, if it was not ſuſtained againſt the aſſignies, now 
that Littlegil is inſolvent. 

The Lords ſuſtained the anſwer, and found that the compenſation meets the 
aſignies, as [it] did Mitchel or Littlegil ; and, there being other grounds of 
compenſation not liquid, the Lords allowed the defender a fortnight to liqui- 
date theſe, ſuperſeding extracting in the mean time. 1 
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Here the defender's caſe was favourable, to be free of cautionry paid by 
the ſale of Binnie, the principal debtor's lands; where Hurb St. Clare, who, 
by virtue of a factory, ſold the eſtate, and paid the debt, took affignation to 
the bonds, and transferred them to L:ztlegi/, February 12. 1685, Hſleſide 
contra Littlegil, &c. 

CCLXIN, The Lords found, That, to infer compenſation inter eaſdem per- 
ſonas, it is not enough that the compenſer had an affignation in his perſon 
before the other party's cedent was denuded by aſſignation, unleſs he could 
ſay that it was intimate before intimation of the other's aſſignation; for the 
cedent is not fully denuded without intimation. 

It was debated, in this cauſe, That infeftment having followed upon a 
bond of corroboration, compenſation could not be founded on the debt cor- 
roborated, as not being eu/dem qualitatis with the other moveable ſum craved 
to be compenſed. 

Anſwered : The compenſation is founded on the principal bond, whereon 
no infeftment was paſt, and the principal debtor did not fubſcribe the bond 
of corroboration, ſo as the moveable quality of the firſt bond was not altered 
thereby. | 

The Lords were clear to have ſuſtained the ſums compenſable, notwith- 
ſtanding the infeftment following upon ſuch a corroboration ; but the cauſe 
was determined upon the firſt point, March 1685, Robert Burnet writer to 
the ſignet contra McLellan, | . 
CCLXIV. The price of ſpuilzied goods found to compenſe, and fiſt the 
courſe of annualrents of a debt due to the ſpuilzier, from the time of the li- 
quidation, and not from the time of committing the ſpuilzie, Fe 2. 
1687, Robert Weems contra Goodjir. | 


CCLXV. The granting of a blank bond found to be a paſſing from all 


grounds of compenſation competent to the debtor before the date of the 
bond, but not for theſe emerging thereafter, January 1681, Robert Grant 
contra M*Inteſh. 

CCLXVI. In an action for debt, at the inſtance of Joon Jobnſton's aſſigny, 
referred to the defenders oaths, they having deponed acknowledging the debt, 
but with this quality, That the cedent had got goods from them to the value ; 
the Lords found, That this quality not being liquid, did not infer and in- 
ſtrut the compenſation ; and, ſeeing the oath did not bear that the defender 
gave the cedent goods in ſatisfaction of the debt due to him the cedent, it did 
not prove payment as it might have done, had the quality been ſo conceived, 
altho* the cedent was then bankrupt, and in America, November 1687. 

CCLXVII. Found that the delegation, or innovation of a bond to the fame 
creditor was not a tranſaction, altho' the term of payment of the debt was 
prorogate, unleſs there were aliguid remiſſum, ſome part of the debt given 
down, July 30. 1688, Powrie contra Smith. 


COMPRISINGS. | 
CCLXVIII. The Lords reduced an apprifing fmplctter, and would not 


ſuſtain it as a ſecurity for principal ſum and annualrent, upon this ground, 
That the execution of the denunciation of the lands did bear only that the 
debtor was lawfully warned, conform to the will of the letters, perſonally, 
and not that a copy was delivered ; becauſe, as in abſence, copies ought to 
be left at the dwelling-houſe, ſo copies ought to be delivered to the party, 
when perſonally apprehended ; and the execution ought to bear expreſsly, 

at copies were left, which was not found imported by the general of lau- 


Fully warned, altho we have no poſitive act appointing copics to be delivered 
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to parties apprehended perſonally in civil actions, as there is for delivering of 


copies in criminal cauſes, Q; Mary, parl. 6. cap. 63. But the common ſtyle: 


of executions of denunciations mentions the delivery of copies to ſuch as are 
perſonally apprehended, November 23. 1681, Sanderſon contra Bailie Jarden 
and Fullerton. 

CCLXIX. Sir Michael Neſmith's agent having uſed an order of redemption 
of an appriſing, the inſtrument of premonition bore, That the procurator's 
power was ſufficiently known to the Notary ; but the procuratory not being 
produced to the compriſer, upon his requiring a ſight thereof, he took in- 
ſtruments in the hands of another Notary, that there was no procuratory, 
and the pretended procurator declared himſelf ex poſt fafio, that he had 
none. 
be Lords found, That a negotiorum geſtor could not uſe the order of re- 
demption, without a procuratory, and a ratibabition was not ſufficient ; and ſo 
found the order null, tho thereby the appriſing would be expired, November 
23. 1681, Sir Michael Neſmith contra his ſon, young Poſſe. | 

CCLXX. An adjudication againſt one Geddy, that was out of the king- 
dom, being quarrelled as null, for that the citation in the ſummons was not 
given upon fixty days at the market- croſs of Edinburgh and peer of Leitb, it 
was alledged for the adjudger, That the debtor had ratified the decreet of ad- 
judication, and fo had paſt from any informality or nullity therein. 

Anſwered : The adjudger gave a backbond, the time of the ſaid ratifica- 
tion, to allow all things to the debtor that could be acclaimed by law, reaſon, 
or equity, which took off the total effect of the ratification. 

1. The Lords ſuſtained the ratification to make the adjudication ſubfift ; 
but that the effeft of the ſaid ratification was elided and taken off by the back- 
bond. | 

2d, The ſaid adjudication was alledged to be null, for that it adjudged for 
a fifth part more than was due, which was pluris petitio. | 

Anſwered : The adjudger had libelled a fifth part more, not knowing but 
the debtor might have appeared and produced a progreſs ; in which caſe, the 
act of parliament allows to adjudge for an additional fifth part; and the clerks, 
at the beginning, before the import of the act was well underſtood, uſed to 
extract for the ſuperplus fifth part, even in abſence. _ * 

2. The Lords, in reſpect of the clerk's miſtake, did not find the adjud:cation 
fimply null, but reftrifted it to the principal annualrent and — ion to the ſu- 
perior, without allowing accumulations, or any expences of leading the adjudica- 
tion: and in this they had reſpect to the voluntary ratification above men- 
tioned, which would have made the adjudication ſubſiſt to all effects, had 
it not been for the adjudger's backbond, December 1681, Jobn Geddy contra 
Patrick Telfer. | 

CCLXXI. A wife having, after her huſband's deceaſe, compriſed in fa- 
vours of herſelf and her ſecond huſband, for his intereſt, and their heirs, lands 
belonging to the debtor, in a bond provided to her and her firſt huſband in 
conjunct fee, and to the heirs of the marriage; which failing, to his heirs ; 
the ſaid apprifing was quarrelled by poſterior appriſers, in reſpe& the wife, 
as having but a right of liferent of the money, could not compriſe for the 
fee, nor alter the deſtination thereof from the heirs of the firſt, to thoſe of 
'the ſecond marriage. 

The Lords ſuſtained the appriſing as formal, and that it did expire, if 
not redeemed debito tempore, in reſpect the relict and fiar concurred ; and a 
wife's conjunct fee is only conſidered as a liferent in a competition with 
the fiar : but found, That the heirs, who were minors, and ſo craved to 
redeem the legal of a prior compriſing expired againſt their mother, had no 2 

tere 


1 
' 
* 
* 
YU 
" 
* 
* 
4 
: 
J 2 
: 
2 
* 
* 0 
* 
* 
2 * 
* 
1 
5 
*. 
A 
5 
— 
: 
* 
* 
55 
"44 
2 
* 


* * Nh, a Ir 


o a 
* G * 
N 
5 
bY a 
Le 
ey 
WW. 
* 
3 
; 
* 
. * x 
4. 
* 
* 
* 
4 
— 
2 
_ 
* 
* 
Fe 
744 
* 
2 


e 


COMPRISINGS, 65 
tereſt as appriſers to do it, the apprifing being ld in the mother's name, and not 


in theirs ; juſt as the minority of perſons, for whom a major doth appriſe in 
truſt, would not prorogate the legal, February 1682, Lord Harcus and Miines 
contra Lord Pitſligo. Vide infra, No. 297, 303, 311. 

CCLXXII. Extrinſic grounds of compenſation, exiſting during the legal 
of an appriſing, tho' after the appriſer was infeft, found to extinguiſh the 
appriſing, even againſt ſingular ſucceſſors after the compenſation exiſted, 
juſt as intromiſſion, or ſelling, or wadſetting a part of the appriſed lands; 
tho' real rights, after infeftment, are not regularly compenſable with per- 
ſonal rights, which are not ejuſdem qualitatis, March 8. 1682, Jean Cal- 
lender contra my Lord Saline and his daughters. But this point was not fully 
conſidered. | 

CCLXXIII. Intromiſſion with a debtor's executry ſuſtained to extinguiſh 
an appriſing of his lands, March 17. 1682, Baillie contra Heide. 

CCLXXIV. My Lord Qyeenſberry having intented reduction and improba- 
tion, and obtained certification as ſuperior againſt Merton, a little time after 
Achinbyne had appriſed from him; and one Sharp having appriſed from Mor- 
ton, after the certification, and the ſuperior having bought in the firſt ap- 
priſing, the ſecond appriſer contended, That he ought to be allowed to redeem 
the firſt. 

Alledged for my Lord Queenſberry : That the certification in his impro- 
bation did as effectually denude the vaſſal, as if he had refigned ad rema- 
nentiam, or diſponed the legal reverſion of the firſt appriſing before the 
ſecond was led; and fo Sharp had no intereſt to redeem the firſt appri- 
ſing, ſeeing the legal was not carried by his apprifing ; yea, tho' the ſu- 
perior had not acquired the firſt appriſing, he, by virtue of his certification, 
would have been preferred to redeem it, and would have excluded the ſe- 
cond appriſer. | 

The Lords ſuſtained the alledgeance made for Queenſberry, March 8. 1682, 
Marquis of Queenſberry contra Stuart. 

CCLXXV. A wadſetter, who had right to the reverſion of an appriſing, 
having uſed an order of redemption, the Lords found, That the appriſer 
ſhould, upon payment, aſſign his appriſing to the wadſetter, ſeeing the ap- 
priſer had no other debt reſting to him; and ſo could have no prejudice by 
aſſigning; albeit the appriſer contended, That he was only obliged to re- 
nounce : but found, That the aſſignation ſhould bear a proviſion, that, by 
the acceptation thereof, the apprifing ſhould only have the effect of a ſecu- 
rity for the ſum paid to the appriſer, and not expire in prejudice of the 
debtor, or his other creditors: for it was conſidered, That, by the aſſigna- 
tion to the reverſion, the creditors ſhould not be worſe than if the debtor 
had redeemed, quo caſu the right of appriſing would have been extinguiſhed, 
and the benefit had accreſced to the creditors, tho', if it had been a poſterior 
appriſing, there would have been no neceſſity for an aſſignation, March 1682, 
Sir Daniel Carmichael contra James Jabnſton. 

CCLXXVI. The Lords found, That, when a debtor's tailzied eſtate is 
to be appriſed, it is more formal to charge the heir of tailzie to enter, than 
to charge the heir of line, who cannot enter, altho' the heir of line's e- 
ſtate is to be firſt diſcuſſed, March 1682, Mr. William Gatrns contra Laird 
of Drum. 

CCLXXVII. The rents of an appriſed eſtate being arreſted by another cre- 
ditor, after the appriſer was in poſſeſſion, upon a pretence, that the appri- 
ſing was ſatisfied, and the tenants having broken medio tempore; the Lords 
found, That the loſs of the rents arreſted, thro' the tenants inſolvency, was 
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not to fall upon the appriſer ; becauſe the arreſter was to blame, that did 
not inſiſt in his forthcoming, and then the appriſer would have compear- 
ed and got up the duties, ſeeing his debt is not yet paid; but many of the 
Lords thought it was proper for the appriſer to have looſed the arreſtment, 
which was but on a dependance ; ſeeing he knew beſt that his debt was not 
latisfied, March 1682, Rankin contra Lady Stonybill. 

CCLXXVIII. The Lords found, That a citation in an adjudication inter- 
veening between a diſpoſition and infeftment, was no medium impedimentum, 
the infeftment on the diſpoſition being before the perfecting of the adjudica- 
tion; and the act of parliament equiparates the citation to a compriſing, v2. 
a Citation to a denunciation, and an adjudication to a decreet of appriſing, 
March 1682, Lord Cardreſs contra Colvill. Vide infra, No. 300, 301. 

CCLXXIX. Found that if any part of the ſum duly appriſed for be not 
ſatisfied within the legal, that the whole lands appriſed belongs to the appri- 
fer, November 1682, Mr. Henry Biyth contra Thomas Lawſon. Vide No. 281. 

CCLXXX. [This is part of the caſe marked afterwards, as No. 289, and 
is delete here in MSS.] 

CCLXXXI. An apparent heir having granted a bond for a ſmall . ſum, 
whereupon his predeceſſor's eſtate was appriſed from him, as ſpecially char- 
ged to enter heir; the appriſing happened to expire, and the ſaid apparent 
heir being charged to enter heir at another creditor's inſtance, he offered to 
renounce, 

It was alledged for the creditor, That res not being integra, he cannot re- 
nounce, till he purged the land of the expired appriſing, whereby a great 
eſtate is carried away for an inconſiderable ſum. 

Anſwered for the apparent heir: That he was willing to pay the ſum 
contained in the bond, on which the appriſing proceeded, which had not 
expired, if the purſuer had redeemed within the legal, and fo per eum fle!rt. 

The Lords repelled the at parent heir's anſwer, and found, That he ought to 

purge the appriſing, or be liable to a ſum eq'ivalent to the worth of the land, 
December 1682, Mr. Henry Biyth contra Lawſon. Vide No. 279. 
 CCEXXXII. A ſecond apprifer claiming to come in far! paſſu with the 
firſt effectual appriſer, it was alledged tor the firſt, That the ſecond appriſer 
had intromitted ſeveral years with the whole rents, and could not ſhare with 
him in time coming, till he had once intromitted with as much effeiring to 
his ſum, as the ſecond appriſer had gotten. 
Anſwered for the ſecosd appriſer.: That appriſers are only to ſhare equally, 
when they concur ; and the firſt appriſer has himſelf to blame, that he ne- 
glected formerly to put in a ſhare; and, as if the ſecond appriſer had been 
compleatly ſatisfied and paid by his intromiſſions, the firſt appriſer would 
have had no repetition of any part, ſeeing theſe intromiſſions would have 
extinguiſhed the ſecond appriſing; no more can he hinder the ſecond to 
continue his poſſeſſion, by uplifting maills and duties pro rata. 

The Lords ſuſtained the firſt afpriſer's alledgeance ; and found that he might 
likewiſe intromit with the rents for refounding the whole expences of his appriſing, 
January 1683, Sir James Turner contra Mr. James Pillans. 

CCLXXXIII. Found that a compriſing, led for a principal ſum, and ſome 
bygone annualrents thereof, which had been paid, was not ſimply null, (tho' 
it could not expire; and the accumulation of annualrents or neceſſary ex- 
pences fell) but did ſubſiſt as a real ſecurity for the principal and current an- 
nualrents; and found, That tho' grounds of compenſation exiſting before 

leading of the appriſing, and not applied, did leſſen ſo much of the ſums 
therein contained, yet the appriſing did ſubſiſt for the remainder, both guoad 


accumulations 
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accumulations and expiring, January 1683, Mr. Edward Wright contra Earl 
of Annandale. Vide infra, No 290, 292. 

CCLXXXIV. Found that an appriſing extinguiſhed within the legal, by 
the debtor's diſponing a part of the compriſed lands, coming in the perſon 
of a ſingular ſucceſſor to the appriſer, might be 71/u/us bone ſidei againſt re- 
petition of the fruits intromitted with by the ſingular ſucceſſor, unleſs the 
rights and progreſs in his own hand did inſtruct and narrate, that the appri- 
ſing was ſatisfied ; but found, That tho ſuch a ſingular ſucceſior would: be 
fate againſt repetition, yet, if there was another debt due to him the time of 
his intromiſſion, by the party whoſe lands were appriſed, it ought to be ap- 
plied towards the ſatisfaction of that debt, January 1683, Lady Hifteſyde con- 
tra Baillie of Littlegil. 

CCLXXXV. Found that ſeven years poſſeſſion did not afford the benefit 
of a poſſeſſory judgment to a ſecond appriſer againſt the firſt, whom he was 
within year and day of; but here the ſecond appriſer did not offer to re- 
nounce the benefit of coming in pari paſſu, January 1683, Alexander Sinclair 
contra Mr. William Dundas. 

CCLXXXVI. In a declarator of expiration of the legal of an appriſing, 
it was alledged for the defender : That the purſuer had intromitted with the 
maills and duties of the appriſed lands, equivalent to the ſums appriſed for, 
while he had both an aſſignation to the appriſing, and a wadſet right in his 


perſon ; and apprehending, that his intromiſſions would be afcribed to the 


appriſing, and not to the wadſet, he, after expiring of the appriſing, gave 
back the old aſſignation, and took a new right poſterior to the intromiſſion; 
and this was offered to be proven by famous witneſſes. 

The Lords, in reſpect the alledgeance was fraud, allowed the witneſſes 
to be examined ex officio, albeit the purſuer contended it was only pro- 
_ ſcripto vel juramento, February 1683, Grant of Kirdels contra William 

rant. | 
CCLXXXVII. In accompt and reckoning, at the inſtance of a ſecond 
appriſer againſt the firſt, who he was not within year and day of, the pur- 
fuer pretending, that the defender was fatisfied, and paid by his intromiſ- 
ſions; it was alledged for the defender, That, ſince his entry to poſſeſs, the 
tenants in ſuch and ſuch rooms had not paid all the years duties, altho' he 
had done reaſonable diligence againſt them by horning and denunciation, 
and had raiſed caption, tho' he had not executed the ſame. 

Anſwered for the purſuer : The defender ought to have poinded. 

Replied : Compriſers are not obliged to poind. 

Duplied : The defender having, in a competition, excluded the purſuer, he 
ought to do more than ordinary diligence. 

The Lords found, That, ſeeing the defender had excluded the purſuer, he ought 
to have poinded, unleſs he ailedge and prove, that the poinding would have en- 
dangered the laying the lands waſte, th in the caſe of no exclifin denunciation 
was a ſufficient diligence, February 1683, John Muir contra Schaw of Grimmet. 

CCLXXXVIII. Poſterior appriſers of ward-lands, within year and day of 
the firſt effectual appriſer, (who had taxed the ward, and paid a great com- 
polition to the ſuperior) craving to come in par? paſſu with him after the ex- 
piring of his appriſing. It was a/ledged for the firſt effectual appriſer : That 
the other co-appriſers behoved not only to pay a ſhare of the expences of 
his appriling, but likewiſe a ſhare of the compoſition for taxing the ward- 
lands, ſceing the King's charter of appriſing contained a claule, that, after 
expiring of the legal, a new infeftment ſhould be expede ; and the faid firſt 


appriſer having a ſeparate eſtate, which might be atiecied by the marriage- 
caſuality, 
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caſuality, if the ward ſhould fall, was obliged to get it taxed, which is pro- 
fitable to the purſuer. 

Anſwered for the poſterior appriſers: They are content to take their ha- 
zard of the caſualities of ward and marriage, and not being in the like cir- 
cumſtances of danger, cannot be obliged to pay any ſhare of the taxing: 
therefore the firſt effectual appriſing being expired, the lands muſt divide, 
and the obtainer muſt expede his own infeftment. 

The Lords found the poſterior appriſers not obliged to bear a proportion of the 
compoſition paid for the taxing ; but declared, That if at any time they ſhould 
make uſe of the benefit of the taxing, they ſhould be liable in a ſhare of the com- 
Poſition, February 1683, Robert Hepburn contra Sir James Turner. | 

CCLXXXIX. In a competition between an appriſer and one having right 
by a diſpoſition of a date anterior to the denunciation, where the obtainer 
of the diſpoſition had expede a baſe infeftment thereon, after the decreet of 
appriſing, but before the appriſer had charged the ſuperior ; which baſe right 
was confirmed by the ſuperior after the appriſcr's charge. 

It was alledged for the receiver of the diſpoſition: That he, having the 
firſt complete real right, ought to be preferred to the appriſer, whoſe appri- 
ſing and charge againſt the ſuperior was but a diligence ; for tho' a charge 
be equivalent to infeftment, in a competition of diiigences of the ſame na- 
ture, v/2. appriſings and adjudications, it hath not that effect where a com- 
priſing competes with a voluntary right. 2. As the diſobeyed charge did not 
infer contempt, or mora in the ſuperior, unleſs the appriſer had offered a char- 

ter and a year's duty, nor would hinder him from non-entry, ward, mar- 
riage, &c, upon the death of the debtor, far leſs could a ſtranger-purchaſer, 
who is compleating his diligence, be prejudged by the charger, who is only 
obliged to notice what diligence is real and upon record. 3. Tho' it may 
be pretended, that the legal diligence is favourable, a buyer's caſe is more 
favourable ; for it were harder to diſappoint a purchaſer, who pays a real 
price that may be affected by the ſeller's creditors, than to fruſtrate the di- 
ligence of a compriſer, who is at no greater loſs thereby than he had before. 

Arfwered for the appriſer : A charge againſt the ſuperior is eſteemed e- 
quivalent to infeftment, as to all effects except removing; and it was not 
in the power of the ſuperior, after he was charged, to prefer a voluntary 
right. 

"The Lords preferred the diſpoſition having infeſtment and confirmation, in re- 
ſpect the diſpiſition was prior to the appriſer's denunciation ; and ſo there could 
be no ſuſpicion of fraud in the receiving thereof, March 1683, Bailie Juſtice 
contra Niſbet and Aikenhead. Vide ſupra, No. 280. 

CCXC.. An appriſing led by a father in his own name, for a ſum pay- 
able to him in liferent, and to his children in fee, which he was impowered to 
uplift and re-employ for their uſe, being quarrelled as null upon theſe grounds; 
1. L. 29 of annualrent appriſed for had been paid before. 2. Annualrents 

are accumulate at 8 per cent. after they had been lowered to 6 per cent. 

Anſwered : 1. The wrong caſting up and accumulating of the annualrent, 
was an error in facto, falling under the clauſe ſakvo juſto calculo, 2. The 


miſtake was only chargeable upon the father, who led the appriſing, and ſo 


* 


to the children's fee. 
The Lords found the appriſing fimply null quoad the father's liferent, an 
would not ſo much as ſuſtain it for a ſecurity of the principal ſum and annual- 
rents without accumulation; but found it to ſubfift intire as to the fee belonging 
to the children ; yet they declared, that if the children obtrude the appriſing, as 


could only be a ground to annul the ſame guoad his liferent, but prejudice 


expired, they would confider if ſuch a probable objection of nullity ſhould not purge 
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the negligence, in not uſing an order within the legal, March 1683, Baillie of 
Torwoodhead contra Florence Gairner and his ſon. 

CCXCI. One having, without an onerous cauſe, reſtricted his appriſing to 
a leſs ſum, in caſe the ſame was punQtually paid at ſuch a day; the debtor 
failing in payment, the appriſer after the day claimed the whole ſum in his 
appriſing. 

Alledged for the debtor: That he offered to purge the failzie by payment 
of the reſtricted ſum ; and the like was allowed in the caſe of the Lady Gray 
contra Earl of Mareſchal. 

The Lords allowed the party to purge, tho' it was a conventional irri- 
tancy : but here the parties being relations, the point was not much contro- 
verted, March 1683, Mr. Hugh Dalrymple contra Lord Crichton. | 

CCXCII. Found that the firſt infeftment upon an appriſing, or the firſt 
exact diligence for obtaining the ſame, makes, by act of parliament, the firſt 
effectual appriſing ; and that a poſterior infeftment upon a prior appriſing 
cannot be drawn back in prejudice thereof ; but that a bare charge againſt 
the ſuperior, is not the exact diligence the act requires, unleſs a charter and 
compoſition be alſo offered to him, March 1683, Jahn Grame contra the cre- 
ditors of Innergeliy. In this cauſe an apprifing was found fimply null upon this 
ground, That a part of the ſums appriſed for, had been paid to the appriſer 
himſelf. Vide ſupra, No. 283, 290. 

CCXCIII. Pled, but not decided, that a creditor compriſing the debtor or 
his cautioner's lands, equivalent to the value of his debt, could not, after ex- 
piring of the ſaid appriſing, appriſe again for the ſame debt any other lands 
belonging to them, altho' he might have done ſo within the legal, ſeeing 
the creditor's ſelling the lands appriſed within the legal to others, would have 
imported ſatisfaction of his debt; ſo his retaining the ſame till the legal ex- 
pired, muſt have the like effect, ſince an appriſing is a judicial ſale. Here 
the creditor had diſponed the expired appriſing to one of the cautioners, 
whoſe lands were denounced after expiring of the legal, and who having 
ſatisfied the creditor, was recurring againſt the co-cautioners for relief, March 
1683, Lamberton contra Hilton Johaſtoun. 

CCXCIV. Found that the ten years allowed to creditors for redeeming the 
rights of appriſing acquired by apparent heirs, run not from the date of the 
rizhts, where they are latent or in truſt, but from the time the apparent heir 
made them public by infeftment, or ſome judicial proceſs; for otherwiſe 
the act of parliament might be eafily eluded : and here the apparent heir 
had been ſeveral years in poſſeſſion after his predeceſſor's death, which might 
have given ſome ſuſpicion to the creditor ; and it was ten years fince the 
date of the latent right; but the ſame was never owned till the elapſing of 
ten years, November 1083, Alexander Mew contra Mr. Patrick Craw. Vide No. 

40. 

: CCXCV. In a declarator, at the inſtance of an appriſer, for declaring an- 
other's prior appriſing to have been extinct and ſatisfied within the legal, 
by his and his author's intromiſſion; the defender alledged no proceſs, in 
ſo far as concerned the author's intromiſſion, in refpe& authors were not 
called. 

Anſwered: The defender's appriſing not being quarrelled by reduction or 
improbation, to take away the right, as not good, or inſufficient, but only by 
declarator, as being ſatisfied within the legal, the purſuer needed not to call 
authors: but if the defender pleaſed, he might cite them cum proceſſu, or inti- 
mate the action to them. | 

The Lords repelled the alledgeance, in reſpect of the anſwer, November 1683, 
the Lord and Lady Reidfoord contra James FJebnſtoun writer, 

8 6 CCXCl. 
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CCXCVI. A debtor having gratified one creditor, after another had 
done diligence, it was alledged for the creditor preferred, that the ſum paid 
had been acquired by the common debtor after the other creditor's dili- 

ence. 525 ä 
; Anſwered : That a debtor cannot gratify one creditor in prejudice of an- 
other's diligence, by paying money acquired after the diligence, more than 
by payment of ſums in his perſon before, as an inhibition affects lands after- 
wards acquired in the fame ſhire where it was executed. 

The Lords repelled the alledgeance, in reſpect of the anſwer, November 1683, 
Mr. John Dempſter contra Mr. Hary Moriſon. Vide ſupra, No. 142. 

CCXCVIEL. In a declarator of extinction of an appriſing, it was alledged, 
That the ſame could not he effectual as to accumulations and full penalties, 
but only for the principal ſum, annualrent, and neceſſary expences, in re- 
ſpe& the appriſer's right to the bond, which was the ground of the appri- 
ſing, flowed allenarly from the creditor's heir, altho' ſome annualrents due 
before his deceaſe are appriſed for, which fell under executry, which ought 
to cut off accumulations, even as to other ſums to which he had right from 
the heir. | 

Anſwered : Where any ground of doubt doth appear from the right com- 
priſed for, as if the bond were conditional, or payable at a term after a 
third perſon's deceaſe, in that caſe if the appriſer did not previouſly declare the 
condition purified, or if he appriſed while the ſaid party was actually living, 
there might be ſome reaſon to cut off accumulations : but here the bond 
appriſed for being heritable, the appriſer had good reaſon to believe, that his 
right from the heir was ſufficient, and was not obliged to inquire when the 
defunct died; and tho' the appriſing do not ſubſiſt for theſe annualrents that fall 
under the executry, to which the appriſer had not a good title; yet, ſeeing he 
had a putative title to theſe, and no dle can be preſumed, the appriſing gurad 
other ſums, to which his title was unqueſtionable, cannot be reſtricted to 
cut off accumulations, or penalties effeiring thereto, ſeeing utile per inutile 
non vitiatur. | 

This point was not determined, in reſpe& it was alledzed, That the ap- 
priſer had alſo right from the executor, which the Lords ordained to be pro- 
duced : but it was found in this cauſe, that albeit where executors purſue; 
or are puriued, the debtor or executor muſt have a decreet for their war- 
rant, whereof the obtainer will get no expences; yet if the debtor do not 
pay after the decreet, but ſuffer the creditor to adjudge for his money, then 
there will be no reſtriction as to accumulations or penalties, but the whole 
penalties will be due, December 1633, M*Braire of Netherwood contra Thomas 
Rome. Vide ſupra, No. 271. infra, 303, 333. 

CCXCVIII. Andrew Lundie, tutor and creditor to Sir Jobn Brown's chil- 
dren, having compriſed his pupils lands, the prior appriſers of that eſtate 
raiſed a declarator of extinction of Lundze's appriſing, upon this ground, That 
the appriſing was led, and the debt appriſed for acquired durante tutela; and 
conſequently preſumed to have been acquired by the pupils money, till the 
contrary appear by the tutor's compting for intromiſſions and omiſſions. 

Anſaered for Lundie : That his omiſſions are diſcharged by Dunlip young- 
er, the huſband of Antonia, the apparent heir, to whom they belonged jure 
mariti, 2. A tutor's obligement for omiſſions, and accumulation of annual- 
rents, are perſonal to the pupil, and not communicable to the father's cre- 
ditors by diligence ; eſpecially in this caſe where the pupil has renounced 
to he heir to her father. 3. Eſo ſhe had not renounced, yet a tutor's per- 
ſonal obligement ex quaſi contract with the heir, cannot fall under the dili- 
gence of the defunct's creditors affecting the hared:tatem jacentem, ſecing it 
was 
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was never in bonis of the defunct, but reſulted, after his deceaſe, to the pu- 

il as creditor. 

Replied : All rights in the perſon of a debtor, that are tranſmiſſible to 
heirs, or ceſſible to aſſignies, may be carried by the diligence of creditors ; 
yea, even ſome rights, that are not ceſſible voluntarily, as tacks, rentals, re- 
verſions conceived perſonally and taxatively, excluding aſſignies per expreſſum, 
may be ſo derived to creditors ; as alſo they may affect any perſonal faculty 
to redeem for a reaſonable cauſe, or to uplift a ſum whereof the fee is ſettled 
upon a third party, reſerving a power to the granter to uplift the ſame, with- 
out conſent of the fiar: and it were abſurd to think, that a debtor ſhould 
have any right or obligement in his perſon beyond the reach of his credi- 
tors diligence ; tho' ſome perſonal privileges, or exceptions, not properly 
rights, are not ceſſible or deriveable by diligence ; ſuch as the benefictum com- 
petentiæ, reſtitution upon minority, jus deliberandi, a huſband or wife's re- 
vocation. 2. Jobn, one of the pupils againſt whom the compriſing was 
led, did not renounce ; and fo, by the diligence againſt him, he became 
debtor ; and conſequently the obligation of tutory may be derived to the pur- 
ſuers. Nor can the ſiſter Antonias renouncing or revoking her ſervice ſecure 
her, till ſhe purge all deeds, to their prejudice, done by herſelf or her hu- 
ſband, by virtue of his jus mariti; and, particularly, the diſcharge to the tu- 
tor: ſo that, till this be done, the apparent heir muſt be liable, at leaſt, in 

antum the diſcharge extends to; for, otherwiſe, creditors might eafily be 
fruſtrated by colluſion between a minor and his tutors or curators ; for, 
after theſe have intromitted many years, and their diſcharges to tenants are 
got up, or loſt, ſo as the intromiſſion could not be proven ſcripto, the minor 
might renounce to be heir, and diſcharge the tutor or curator of omiſſions, 
whereby the rents would, in effect, be probably loſt to the creditors, ſee- 
ing intromiſſion could not be proven. Now, creditors of a minor, ſeeing 
his eſtate to be under the inſpection and management of good tutors or cu- 
rators, are apt to lie by from ſeeking poſſeſſion, in confidence that theſe will 
intromit and uplift. 

The Lords waved to adviſe this debate, and recommended it to the parties 
to agree; ſeeing Lundy, after his apprifing, was obliged to continue his intro- 
miſſion, and would be liable to ought and ſhould as an appriſer. 

In this cauſe there was an incident reduction upon minority and lefion, at 
the Lady Dunlop and her huſband's inſtance, of a contract betwixt them and 
Miſtaw, who was at the expence of the proceſs ; which Dunicp, upon 
ſome emergent difference betwixt him and Miſtau, diſclaimed : it was al- 
ledged for Wiſhaw, That res not being integra, Dunlop could not withdraw 
his name, or diſclaim the proceſs; and, if he did, ought, at leaſt, to be 
liable for damage and intereſt. 

This point was alſo laid afide, in hopes of the ſettlement, January 1684, 
Wiſhaw contra Andrew Lundy. Vide infra, No. 308. 327. 

CCXCIX. An appriſing was found null, upon this ground, That the lands 
were not denounced at the head-burgh of the regality, vig. Dalkeith, with- 
in which they lay, but at the head-burgh of the ſhire, contrary to the act 
264. parl. 15. James VI.; which, after enumeration of hornings, inhibitions, 
Sc. hath a general clauſe, and all others of the like fort; and, by the ge- 
neral cuſtom, denunciations of apprifing are execute at the head-burgh of 
regality: and the Lords found another appriſing null, for that the lands 
were not denounced upon ſixty days, when the debtor was out of the king- 
dom, January 1684, Bailie Calder woad contra Mr. Jobn Frank. Vide in- 
fra, No. 313. 
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CCC. In a competition betwixt a citation on the new act of parliament a- 
nent adjudications, and a wadſet, it was alledged, That the wadſet was the 
firſt real right, | 

Anſwered : By the late a& of parliament, citation on a ſummons of ad- 
judication is declared equivalent to appriſing; and ſo the citation in queſtion 
being before the wadſet, muſt be preferred. | | 

The Lords ſuſtained the anſwer : but here the caſe was not fully debated ; 
and the citation was firſt, which was a great ſpeciality, January 1684, Lady 
Kincardin contra the creditors. Vide ſupra, No. 278; and infra No. 301. 

CCCI. In a competition betwixt a creditor who had arreſted the rents of 
his debtor's lands, and another, who, before the arreſtment, had executed a 
ſummons of adjudication ; it was alledged for the adjudger, That ſeeing, 
by act of parliament, citation upon a ſummons of adjudication was equiva- 
lent to an appriſing and a charge againſt the ſuperior, the rents muſt be his 
from the time of the citation, which preceeded the arreſtment; and he was 
not in mora of perfecting his diligence of adjudication after the arteſtment. 

Anſwered : The deſign of the act of parliament is not to prejudge legal 
diligence; and therefore the arreſter ought to be preferred, tho' poſterior 
to the citation. b | 

The Lords ſuſtained the anſwer relevant, February 1684, Crichton contra 
Anderſon. Vide ſupra, No. 278, 300. 42 

CCCII. In a removing, at the inſtance of an adjudger, againſt the debtor's 
heir, the defender deſired a locality might be aſſigned to the purſuer at the 
ſight of the Lords, conform to the act concerning debtor and creditor. 
2. He alledged the adjudication was null, for that it adjudged for principal an- 
nualrent and penalty, and a fifth part more ; and conſequently for more than 
was due. 

Anſwered : 1. The clauſe in the act debtor and creditor, concerning locali- 
ties, was temporary, and relative only to theſe compriſings whereof the legal 
was prorogate, after expiring, for three or fix years at moſt; for had it been 
deſigned to extend to all appriſings, it would have mentioned appriſings in 
general, and not the ſaid appriſings; which clears it to be only a branch of 
the former paragraph: the benefit again of aſſigning localities was in favours 
of the debtor, that he might force the creditor to poſſeſs; whereas here the 
creditor is deſirous to poſſeſs, Nor can the privilege take place, except where 
all the creditors that have done real diligence, eſpecially ſuch as come in 
parti paſſu, have localities aſſigned them: now, the defender could not aſ- 
ſign any localities in his land, but what might be diſturbed by other credi- 
tors who have tranſcendent anterior voluntary rights. 2. The adjudging for 
the fifth part more was no nullity; becauſe the ſummons being libelled in 
order to a ſpecial adjudication, conform to act of parliament, when the cre- 
ditor could not know but the debtor would have produced a progreſs, the 
concluſion could not be altered upon the not production of the progreſs, al- 
tho' that made it have the effect of an adjudication of the whole eſtate ; but 
then the fifth part more was adjected as a ſuperfluous clauſe, and the adjudger 

claims no benefit thereby, | 

Replied: 1. That debtors might not ſtarve during the legal compriſing, 
which is a ſevere diligence, the parliament thought fit to aſtrict creditors to 
localities, that might pay their annualrents in the mean time, and to give them 
the lands after expiring of the legal, which was but a moderate laxamentum: 
the reaſon doth equally hold in favours of all appriſings; and the benefit 
ought to be perpetual and not temporary only, ſeeing, again, it is provided 
by the clauſe, That poſſeſſion apprehended by appriſers is to be ratified as re- 
ſtricted; that demonſtrates how it reſpects the caſe of a creditor _— 2 

poſſeſs, 
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ſſeſs, as well as the caſe of one that is unwilling, and lies off. 2. The 
creditor having adjudged expreſsly for the failzies, he ought not to have ad- 
judged for the fifth part, which is in lieu of the failzie and ſheriff- fees; 
for they, by act of parliament, fall under the fifth part, and are not accu- 
mulate with the principal ſum and annualrents. 

The Lords found, That the clauſe reſtricting appriſers to localities was not tem- 
porary, but a perpetual law ; and that, in reſpect the ſtyle of decreets of adjudi- 
cation had not been uniform, the fifth part more ſhould not prejudge this adjudi- 
cation, but be reftrifted to the penalty, if that be not adjudged for expreſsly, and 
ſhould operate nothing, if it be; and ordained an att of Sederunt to be extended, 
declaring, That decreets of adjudication, where the debtor doth not produce a pro- 
greſs, ſhould run for the principal, annualrent, and penalties only, and not for a 
fifth part more ; and that all ſuch adjudications for an additional fifth part here- 
after ſhould be quarrellable by the debtors, February 1684, Sir Alexander Hume 
contra Wilſon. 

. CCCII. The cauſe ſupra, No. 271, being again debated in præſentia, it 
was enforced by my Lord Pitſligo, That tho' the debtor in the bond had no 
intereſt to quarrel the informality of the appriſing of the fee by the wife, 
whoſe right reſolved in a liferent ; yet my Lord Piſſſligo, another compriſer 
of the ſame lands, had good intereſt to quarrel the informality of another's 
diligence. 

— : Tho' a wife's conjunct fee, even without the reſtrictive word 
liferent, doth, in law, import but a liferent in a competition with the heit; 
yet, by the conception of the bond, ſhe ſeems to be formally fiar of the 
money, ſo as ſhe might compriſe for the fee on't ; and the deſtination in fa- 
vours of the huſband and children of the ſecond marriage is to be underſtood 
thus, 272. That the fee ſhould go to her heirs, and the bygone annualrents 
ſubſequent to the firſt marriage, to his heirs and executors, as having right 
thereto jure mariti: ſuppoſe, again, ſhe had altered the primitive deſtina- 
tion of the fee, co-creditors appriſers had no intereſt to quarrel the ſame, as 
being a thing that only concerned the heirs, and would be regulated by the 
right courſe of ſucceſſion. 

The Lords ſuſtained the apprifing, and adhered to their former interlcutor, 
February 1684, Lord Pitſligo contra the Lord Hercarſe and Provolt Milu. 
Vide infra, No. 305, 311. 

Thereafter it was alledged: That the time of leading the appriſing, the 
heir of the firſt marriage was ſerved heir thereof; and ſo the fee ſubſiſted in 
his perſon, and not in the perſon of his mother who appriſed ; but yet 


the Lords adhered to their former interlocutor, March 18. 1685. Vide in- 


Fra, No. 30g. | 

CCCIV. An appriſing being quarrelled as null, in fo far as annualrents 
paid were appriſed for; alldged for the defender, That he being aſſigny to 
the bond, the ground of the appriſing, and to the bygone annualrents 
reſting owing ; and ignorant fat aliem, he had reaſon to preſume all an- 
nualrents were reſting ; ſo that his appriſing for ſome that were paid could be 
no nullity, but only infer a reſtriction. 

Arfwered : Tho ſuch a miſtake in an aſſigny to an appriſing, in ſo far 
as it is to his own behoof, might be excuſed, yet it muſt operate a nullity, 
in ſo far as the appriſing is to the behoof of the cedent, who aſſigned to an- 
nualrents generally, without reſtricting preciſely to what were due; as 
_=_ an appriſing, led in the cedent's own name, would have been ſim- 

null, 
5 "The Lords found the appriſing, in ſo. far as it was to the behoof of the cedent, 


ſimply null, and not to ſubfiſt as à real ſecurity : but, before pronouncing in- 
T terlocutor, 
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terlocutor, it was recommended to ſettle the parties, February 1684, Jobu 
Muir writer to the ſignet, contra Shaw and Chalmers. Vide ſupra, No. 283, 
290; infra, 311, 312. 

CCCV. In the proceſs ſupra, No. 303, between my Lord Pitſſigo and 
Hercurſe, an appriſing being alledged ta have been ſatisfied by intromiſſions; 
it was anſwered, That, as to any intromiſſions during the debtor's minority, 
after expiring of the legal, the rents of the whole lands belonged to the 
appriſer for his annualrent, tho far exceeding the ſame, by the act 1621 con- 
cerning appriſings. 

Anſwered : By the act 9. Seſſ. 3. parl. 1. Charles II. appriſers intromitting 
with the whole rents, during the debtor's minority, after the legal, the ſu- 
perplus more than the annualrent is to be imputed in fortem. 2. Tis not 
only competent to the minor-debtor himſelf, but alſo to any poſterior ap- 
priſer to crave the benefit of the declaratory act; for otherwiſe the poſterior 
appriſer's whole debt would ſtand out againſt the heir or debtor ; and ſo the 
benefit of minority would be evacuated. 

The Lords ſuſtained both the members of the anſwer. 

It was further alledged for my Lord P:tſligo : That his firſt appriſing 
muſt be looked upon as expired, tho' led ſince the year 1652, and the legal 
prorogate many years by minority; in reſpe& that, by the act 21. Sep. 3. 
parl. 1. Charles II. it is declared, That, where a ſecond appriſer had re- 
deemed the firſt before the year 1661, the clauſe of the act debtor and creditor 
bringing in appriſings within year and day par! paſſu, ſhould not prejudge 
him, but that he ſhould have the benefit of a firſt appriſing, as before the 

ear 1661. 
: Anſwered : All that is intended by the ſaid act 21. is, That the ſum with 
which the firſt appriſing is redeemed, ſhould be paid ex capite, and not 
come in contribution with the reſt, which, by the act debtor, &c. were 
appointed to come in pari paſſu pro rata; and the concluſion of the act 
21. appoints poſterior appriſers to come in pari paſſu with the ſecond, which 
were inconſiſtent and impracticable, did the poſterior appriſing expire. 

The Lords ſuſtained the anſwer. | 

It was again alledged : That the firſt appriſing, which the ſecond appri- 
ſer had now acquired, muſt be conſidered as ſatisfied in a great meaſure; in 
reſpect the firſt appriſer had recovered a decreet of maills and duties againſt 
the tenants, and raiſed horning and caption thereon, which was as much as 
if he had entered into poſſeſſion, and ſo he ought and ſhould have conti- 
nued ; therefore, altho' he ſuffered the common debtor to intromit there- 
after, the rents muſt be imputed to extinguiſh his appriſing, for making 
room to poſterior appriſers ; as was found in the caſe of Jobn Muir writer, 
contra Grimmet, January 1681. 

Anſwered : The recovering of a decreet, without recovering payment, 
was not relevant to make the firſt appriſer poſſeſſor; eſpecially conſidering 
that the ſaid decreet was but a declarator for years to come, and was ob- 
tained ſeveral years before leading of - the ſecond or poſterior appriſings ; 
and the debtor, notwithſtanding the decreet, continued always to poſſeſs : 
ſo that theſe othet appriſers had no reaſon to lie by, upon pretence that the 
firſt appriſer either did, or intended to intromit; and they not being de- 
barred from poſſeſſion by the firſt appriſer's competing with them, they can- 
not ſeek the maills and duties of years ſubſequent to his decreet to be imputed 
in ſatisfaction of his appriſing. 

The Lords adviſed the parties to agree, 1684. 

CCCVI. A compriſing being craved to be extinguiſhed by intromiſſion 
with rents of the appriſed lands, it was alledged, That the compriter i 
| entere 
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entered to poſſeſſion, by virtue of a wadſet- right, ſome years before the ap- 
riſing, continued to poſſeſs as wadſetter after it. 

Anſwered : The poſſeſſion is to be aſcribed to the appriſing as jus nobilius, 
eſpecially where the party intromitted indefinitely, without applying his in- 
tromiſſion to the wadſet expreſsly by diſcharges ; ſo that the other creditors 
were in bona fide not to uſe an order: and, if the rents ſhould be otherwiſe 
applied than to extinguiſh the appriſing, the eſtate would be carried away 
from the creditors for an inconſiderable ſum of 5 or 600 merks, which was 
the ground of the appriſing. 

Replied : Tho', when annualrents or tacks are abſorbed by ſovereign rights 
of property, there poſſeſſion is to be imputed to the ſovereign right; yet, 
in compatible rights, ſuch as wadſets and appriſings, a perſon is preſumed to 
continue his poſſeſſion upon the title of his entry, until he think fit to alter 
the ſame ; as was found in Bailie Juſtzce's caſe. 

Duplied : At leaſt the ſuperplus-intromiſſion above the annualrent of the 
wadſet ought to be imputed to the appriſing, even from the date of the 
wadſet, and for years before the appriſing; ſeeing the wadſetter was obli- 
ged to pay in the ſuperplus to the granter, and ought not to aſcribe 
it to the ſtock of the wadſet ; eſpecially to ſuffer an odious appriſing to 
expire. 

The Lords did not determine this point, in reſpect there was another defence 

ed, viz. That the reverſion of the wadſet and appriſing was diſchar- 
ged by the defunct; and the purſuer's right flows from his heir, who is 
liable in warrandice, March 1684, Patrick Sim contra Lord Torphichen and 
Charles Oliphant. 

CCCVII. The heir of an appriſer of ward-lands having paid 4000 merks 
as the avail of a marriage, which fell by his predeceſſor's death; this in- 
tromiſſion with the maills and duties were aſcribed to it, at leaſt, he was 
found to have right to repete the ſame off the debtor, before the appriſing 
could be extinguiſhed, March 1680, Patrick Yeoman of Dryburgh contra 
Gray of Innerichty. 

CCCVIII. In Viſbau's caſe ſupra, No. 298, it was alledged, That tho 
John, as lawfully charged, and not renouncing, became debtor, and all obli- 
gations, real or perſonal, due to him, became liable to the compriſer, con- 
ſequently the obligement of tutory for commiſſions and omiſſions; yet that 
being a moveable obligement, did not properly fall under the appriſing, as a 
habile diligence to affe& the ſame. 2. Antonia having renounced, at leaſt, ha- 
ving revoked her ſervice, and ſo turned the appriſing againſt her, to the effect 
of an adjudication, ſhe is not thereby debtor to the adjudgers, nor her own 
eſtate or obligement liable to them ; and no body, ſave her own creditors, 
can quarrel her diſcharge of the tutor's omiſſions. 

Anſwered : 1. Tho' the appriſer had not properly any right to John's tu- 
tor's omiſſions, he might apply them, by a declarator, to extinguith the tu- 
tor's appriſing, as having, or ought to have had ſo much money in his hands, 
before leading of the appriſing, as was equivalent to his debt. 2. Seeing 
the tutor, during Antonias time, had right to intromit as tutor to her, ſhe 
_ not to be allowed to renounce, but re integra, and upon purging his 

eeds. | 

The Lords found the tutor's omiſſions, duringthe years John lived, imputable 
to extinguiſh the tutor's appriſing; but, ſeeing Antonia renounced or revoked, 
that the tutor was only liable tanquam quilibet for his intromſſion during ber 
time; and found, That the tutor having been in poſſeſſion after his apfprifing, be 
muſt hold compt for the rents, and be liable for ought and ſhould as other 
compriſers, 
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compriſers, March 1684, Wiſhaw contra the children of Andrew Lundy, Vide 
No 298, 327. | | 
CCCIX. In a competition of adjudgers within year and day, the Lord 
found, That Sir Patrick Hepburn having paid only 10,000 merks to Mar- 
garet Scrymſour, for her adjudication of the lands of Achinethy, he could on- 
ly ſhare of the price of the lands effeiring thereto, tho' the ground of Scrym- 
Jour's adjudication was 15,000 merks. This was a tryſting interlocutor, by 
which Sir Patrick had ſo much advantage in another point as hindered him 
to reclaim, December 2. 1684, Sir Patrick Hepburn contra Mary Bruce. 
CCCX. An apparent heir, who acquired an appriſing in his father's life- 
time, being purſued upon the act of parliament, in a declarator of redem- 
ption within ten years after it came in his perſon, it was alledged for the 


defender, 1. The appriſing could not be redeemed till after his father's 


death. 2. The right of appriſing being acquired ex dono, it fell not under 
the act of parliament ; both which alledgeances the Lords repelled. 

It was further alledged againſt the appriſing, That it did not extend to 
ſome lands, being reſtricted by Mr. William Dundas Advocate, who ſtood 
in the right of the appriſing, before it came in the apparent heir's perſon. 

Anſwered : That ſuch a reſtriction being only perſonal, it cannot prejudge 
a ſingular ſucceſſor in the real right. | 

The Lords found, That if infeftment had followed upon the apprifing, before 
reſtriction, the reſtriction was but perſonal ; but if it preceeded infeftment, it did 
affect and regulate the apprifing- againſt the fingular ſucceſſor ; becauſe, till infeft= 
ment, the appriſing was tranſmiſſib'e Fa aſſignation. It was controverted among 
the Lords, if a charge againſt the ſuperior, or the expiring of the appriſing 
before reſtriction, had the ſame effect as an infeftment, ſeeing theſe could 
not be a title of removing, January 1685, Sinclair of South/lone contra Sin- 
clair of Staneſtone. Vide No. 318. 

CCCXI. An apprifing led at the inſtance of a wife, who had right to the 
fee of the ſum appriſed for, being quarrelled as null, becauſe ſhe had ap- 
priſed for the bygone annualrents, which were in bonis of her deceaſed hu- 
ſband. And 2. She having formerly ailigned the debt, before ſhe was re- 
troceſſed, the aſſigny had uplifted ſome part of the ſum. 4 

Anſwered : 1. The huſband's repreſentatives claim no intereſt in the by- 
gone annualrents, and the wife would fall to a greater ſhare by the huſband's 
teſtament. 2. The creditor in the appriſing is willing to reſtrict to the ſum 
unuplifted. | 

The Lords found it relevant to make the appriſing current, but not to pre- 
judge accumulations, &c. that the annualrents apprijed for were in bonis de- 
functi; but found the ſecond alledgeance, viz. that the aſſigny had uplifted a part 
of the annualrent appriſed for, before the compriſer was retroceſſcd, relevant to 
take off the accumulations, and to make the appriſing ſubiſt, but as a ſecurity 
for principal ſum, current annualrents, and neceſſary expences, March 1685, 


Margaret Crawfurd contra Oliphant of Condy. Vide ſupra, No. 271, 303, 


304 ; infra 312. 

CCCXII. Found that an appriſing led by an aſſigny for a ſum, whereof 
the cedent had received partial payment, ſhould be reſtricted to the princi- 
pal ſum, current annualrents, and neceſſary expences, without accumulation of 
annualrents and penalties, February 168 5, Lady Hiſleſyde contra Matthew Bail- 
lie. Vide ſupra, No. 304, 311. . 

CCCXIII. A compriſing found ſimply null, for that the lands were de- 
nounced at the wrong croſs, March 1685, Sir Robert Baird contra Barram. 


Here it was doubtful where the lands lay. Vide ſupra, No. 299. | 
. | | ; Joe . CCCXIV. 
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CCCXIV. In a competition between Sir Patrick Hepburn who adjudged 
without taking infeftment Dougal M*Pherſon's adjudication of ſome lands, 
whereupon no infeftment had followed, and my Lord Northeſt who two 
ears after alſo adjudged from Dougal, and took infeftment. 

Alledged for Sir Patrick : That an adjudication without infeftment; being 
tranſmiſſible by aſſignation, an adjudication thereof is a legal aſſignation, 
carrying the right, and needed no infeftment. 

Anſwered for Nortbeſe: That not only had Dougal an adjudication, with- 
out infeftment in his perſon, but Sir Patrick, before his own adjudication, 
ſtood infeft in a right in truſt for Dougal, ſo as Dougal, the common debt- 
or, muſt be conſidered as having infeftment in the lands: and therefore Ner- 
theſt's adjudication being compleated by infeftment, it is the firſt effectual 
right, and Sir Patrick's, tho prior, can only come in part paſſu. 

Replied for Sir Patrick: Eſto the infeftment was intruſted for Dougal, the 
right in his perſon by the backbond not being real, but only a perſonal o- 
bligement to force Sir Patrick to denude, the ſame fell under Sir Patrick's 
adjudication, which needed no infeftment to complete it; and Northeſe being 
without year and day, could not come in par! paſſu. 

The Lords ſuſtained the alledgeance made for Northeſk ; which is irregular ; 
March 168 5, Earl of Northeſe contra Sir Patrick Hepburn. 

CCCXV. Found that a huſband's jus mariti and courteſy, tho tranſmiſ- 
ſible by aſſignation, as moveable rights are appriſable Hhabili modo, juſt as tacks 
for years are habili modo appriſable, or adjudgeable, tho' moveable qucad o- 
ther effects, March 1685, Lord Kemny contra Mr. Thomas Rigg. 

CCCXVI. A relict having purſued an adjudication of her huſband's 
lands, upon his obligement, in their contract of marriage, to relieve her 
jointure-lands of all incumbrances, that ſhe might come in within year and 
day of his other creditors adjudgers. It was alledged for the other credi- 
tors, That ſhe could not adjudge for relief, becauſe there was no diſtreſs. 
And 2. The quantity of the diſtreſs that could emerge was not liquid, 

Anſwered : The grounds of diſtreſs were obvious, v7z. infeftments prior 
to her right; and the grounds of the diſtreſs muſt be ſuppoſed as large as 
the ground of the infeftments, and conſequently liquid. 

The Lords, confidering that the relict would be abſolutely cut off, if ſte came 
not within year and day, and there being nothing ſaid againſi the grounds of the 
diſtreſs condeſcended on, allowed her to adjudge for the whole, with this expreſs 
provifion, That her adjudication ſhould only take effect in ſo far as diſtreſſes did 
emerge, and the legal ſhould run from the time of actual diſtreſs, February 168 5, 
Lady Barncleugh contra creditors. And in November 1685, the Lords ſuſtain- 
ed an adjudication with the like provifion, at a cautioner's inſtance, who was 


diſtreſſed by a charge of horning, but had made no payment. Vide infra, 


contracts of marriage, No. 360. 
CCCXVIL An appriſer of the common good of Dyſart, purſuing for the 
tack- duty of the hand-bell ; it was a/ledged, That theſe obventions and emolu- 
ments being of a moveable nature did not fall under adjudication. 
Anſwered : Theſe are the conſequences of a real right, and belong to 
the purſuer as the profit of fiars would fall to the compriſer of a barony. 
e Lords decerned in favours of the adjudger, January 1686, Andrew Wil- 
toun contra the magiſtrates of Dyſart. | 
CCCXVIII. Hugh Wallace caſh-keeper, who had right to ſeveral appriſings 
upon the lands of Corftorphin, having, by a contract with my Lord Reid- 
feord a creditor, preferred his Lordſhip, and communicated to him theſe 
rights, and thereafter conſented to an annualrent of L. 100 Sterling to Mr. 


Rutixen's Lady; in a competition with her and my Lord it was. alledged for. 
the 
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the latter, That appriſings may be qualified and reſtricted by perſonal oblige- 


ments and rights. | 

Anſwered for Mrs. Ruthven : That no perſonal obligement could qualify 
Mr. Wallace's appriſing, in prejudice of Mrs. Ruthven as a ſingular ſucceſ- 
for, whoſe right is real by infeftment. 

The Lords preferred Mrs. Ruthven, March 1686, Mrs. Ruthven contra my 
Lord Reidfoord and Hugh Wallace. Vide ſupra, No. 310. 

CCCXIX. In a declarator at the inſtance of William Baillie of Torwood- 
head, nephew and heir of tailzie to James Lord Forreſter, againſt Mr. Rivan 
his ſon and heir of line, for redeeming ſome appriſings againſt the ſaid Lord 
PForrefler, acquired by the defender, upon payment of the ſums he truly gave 


for them. 


Anſwered for the defender: The act of parliament making appriſings re- 
deemable from apparent heirs, concerns only appriſings of lands to which 
they might ſucceed as heir; whereas the lands in the appriſings, acquired by 
the defender, are tailzied, and ſuch as he, the heir of line, is abſolute ſtran- 
ger to. 2. The heir of tailzie is no properly a creditor of the defunct, and 
ſo has no intereſt to redeem the appriſings acquired by his apparent heir of 
line, who cannot be conſidered an heir guoad theſe, more than intromiſſion 
with the detun&'s writs of the tailzied lands, would infer the paſſive title of 
behaviour againſt him. 3 

Anſiwered: The deſign of the act of parliament is to fecure creditors a- 
gainſt the carrying away of their debtor's eſtate by acquiſitions made by 
his children and repreſentatives; and if it were ſuſtained only as to the re- 
demption of appriſings of lands to which the acquirer was aliogui ſucceſſurus, 
then he might eaſily be eluded by the heir of line's purchaſing appriſings 
of tailzied eſtate, and the heir of tailzie's acquiring appriſings of what is un- 
tailzied, whereby the defunct's creditors would find themſelves utterly de- 
frauded. 2. The purſuer muſt be conſidered as a creditor to impugn eve- 

thing that may carry away the tailzied lands from him. And the paral- 
tel does not hold between the paſſive title of geſtio pro hærede, which makes 
an univerſal repreſentation, and the effect of the foreſaid act of parliament, 
which only precludes apparent heirs a /ucro captando, and allows them full 
ſatisfaction of what they truly paid out. ä 

The Lords found the heir of line liable to denude in favours of the beir of tail- 
zie, conform to the aft of parliament. | 

In this procets the Lords found apprifings acquired by the apparent heir's 
factor, to be in the ſame caſe as if they had been taken in the conſtituent's 
name, then a pupil. 2. Found it relevant, that an appriſing was in the de- 
funct's charter-cheſt, either blank, or with a right thereto, altho' it was 
filled up in the name of Hugh Wallace the factor, and now in his cuſtody ; 
and he offered to prove that it was in his hands at the debtor's deceaſe : yet 
the Lords would not prefer him to the probation, but allowed a conjunct 


probation upon this ſpeciality, that the charter-cheſt having come in the 


poſſeſſion of the curators, and this factor, he might have had acceſs to the 
appriſing, and taken it out, March 1686, Baillie of Torwodbead, contra the 
repreſentatives of Edward Rivan and Hugh Wallace caſh-keeper. 

CCCXX. In a competition between the wife of an . r infeft by him 
in an annualrent of the appriſed lands, and a poſterior adjudger of his right, 
it was alledged for the adjudger, That his adjudication was the firſt formal 
diligence, ſeeing the huſband who was not infeft, could not infeft his wife. 


Anſwered for the wife: That infeftment ipſo facto carried all the perſonal. 


right the huſband had to the ſubject, and had the effect of an aſſignation; 
and the right of the appriſing was tranſmiſſible by aſſignation. 


The 
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The Lords ſuſtained the anſwer, and preferred the wife, March 1686, Mr. 
David Dewar contra Margatet Wood. 

CCCXXI. An adjudication led by the Duke of Hamilton being quarrelled 
as null and informal by another adjudger ; becauſe, 1. there being a ſum- 
mons againſt the defunct's debtor's ſon, containing both a transferring of an 
act of compt and reckoning againſt the father, and a charge to the fon to 
enter heir for payment of the debt libelled in the principal ſummons ; and 
the ſon having renounced to be heir, the purſuer took out a decreet cagni- 
tionis cauſa, for payment, without extracting a diſtin ſentence of tranſ- 
ference, as he ought to have done. 2. The decreet was extracted upon a 
licence to purſue, without confirming the debt; whereas the licence was 
conceived exciudendo ſententiam. £ 

Anſwered : The diligence is formal, in ſo far as, 1. the ſame hath pro- 
ceeded upon a ſentence both in the transference and cagnitionis cauſa; and 
the Lords uſe not to looſe adjudications upon ſuch a nicety. 2. It is only 
the intereſt of the Commiſſars to quarrel the not confirming before ex- 
tract; and the Duke could not confirm, not knowing if he would recover 
payment by the diligence ; but, upon payment, he is content to confirm, 
and grant diſcharge. 

The Lords would not annul the Duke's adjudication ; but allowed the purſuer 
to debate againſt the debt and ground thereof ; and ſuſtained the adjudication on- 
ly in quantum he debt adjudged for was not convelled, and declared it current 
and redeemable, March 1686, the children of Bangor contra Duke and Du- 
cheſs of Hamilton. 

CCCXXII. In a declarator of expiring of the legal of an appriſing, at the 
inſtance of the Lord Bargeny, the Lords found, That the purſuer's recei- 
ving, fince the legal expired, annualrents for terms after expiring, and obli- 
ging himſelf to hold compt therefor in the appriſing, did import a proro- 
gation of the legal, till declarator ; and the apprifing was now purgeable by 
payment of the ſuperplus, for which the Lords allowed till Candlemaſs next, 
The Lord Bargeny contra Lin of Larg, December 1686. 

CCCXXIII. In a purſuit at the inſtance of poſterior appriſers within year 
and day againſt the ry for a ſhare of the rents and profits pro rata; it was 
alledged for the defender, That, ſeeing they did not concur before now, and 
claim their ſhare, he had right to uplift the whole for his own uſe, by which 
means he would be ſoon paid off. 2. The purſuers ought to pay the whole 
expence of the firſt appriſer's diligence. 

The Lords repelled the firſt alledgeance ; and found, That the whole expences ſhould 
be firſt deduced off the defender”s mntrom:ſſions with the rents, and the remainder di- 
vi ded pro rata; and it appears reaſonable, That, if the firſt appriſer or ad- 
judger take his expences this way, he cannot claim alſo the benefit of ſhe- 
riff-fees and penalties in appriſings, ot of the additional fifth part in adjudi- 
cations ; fince that were double payment; and the poſterior apprifers are not 
to be loſers, but only advancers of the expences, December 1686, Thomas 
Waddel contra Gordon of Craighlay. 

CCCXXIV. Found that a third appriſer, within year and day of the ſe- 
cond, and not of the firſt effectual apprifing, could not come in puri paſſu 
with them, February 1687, Charles Charters contra Andrew Barry. 

CCCXXV. An apparent heir having acquired a diſpoſition of his prede- 
ceſſor's lands from one having right thereto by an expired appriſing ; the Lords 
found the lands redeemable by his father's other creditors within ten years, as 
if he had acquired the right to the apptiſing, February 1687, Chriftian Fifs 
and Livingflon contra Cunningbum of Barns. 

CCCXXVI. 


— — 


— 


Gon. . * 
OS 2 „„ ee ̃ W et 


- * — 4 wo n —— A T2 8 A 
. <= n = 
= 4 5 - <A — _ >. - 2 
— SIS AID ESO EVE. 7 * 


— 
” 


4 —- 


— 


22 — oeies — 7 UAA 
wa — — — > aw ad 2 Sos. 2 


80 C OMPRISIN GS. 


CCCXXVI. Found that an appriſing for de bt contained in a bond may be 
redeemed, as ſatisfied by intromiſſion, or other debt, as well before the ap- 
priſing as during the legal: but it was not pleaded that the appriſing was 
null, as when a part of ſums appriſed for are ſatisfied to the appriſer before 
leading; ſeeing the ſame was not applied actually in a compenſation, June 
1687, Maxwell of Bearcroft contra John Lawſon. 

CCCXXVII. In a competition between the creditors of Sir John Brown, 
and Andrew Lundy cautioner for him to John Oliphant, who, upon di- 
ſtreſs, paid the debt, and took a diſcharge to the debtor, his heirs and co- 


cautioners, and to whom Olipbant aſſigned an appriſing of the debtor's 


lands, led in his, Oliphant's name, after granting of the diſcharge ; it was 


alledged by the other creditors, That Andrew Lundy is preſumed to have 


made payment of the debt, diſcharged with the debtor's own means, he 
having been tutor to Sir John Brown's daughter, and intromitter with her e- 
ſtate ; and therefore the appriſing following upon a paid debt is null, 
Anſwered : The diſcharge narrates Lundy to be a diſtreſſed cautioner, and 
bears to be granted for his relief, as to which, it was equivalent to an aſſig- 
nation; ſo as Olipbant might, even after the diſcharge, lead the appriſing 
for Lundy's behoof. 
The Lords found the anſwer relevant, and ſuſtained the appriſing, even 
— June 1687, Wiſkaw contra Andrew Lundy. Vide 298, 
08. | 
? CCCXXVIII. A bond being granted to a man and his wife ; and, after 
their deceaſe, to their ſon ; and the father having recovered a decrect 
cognitionis cauſa, and died before extracting, the fon extracted the de- 


creet in his own name, without transferring the proceſs; and thereupon 


adjudged. 

The Lords ſuſtained the diligence contra other creditors competing, July 1687, 

on Bal/antyne contra creditors of Provoſt Graham. 

CCCXXIX. Bonds ſecluding executors found to be heritable ab initio, 
as thoſe bearing an obligement to infeft, tho' the creditor die ante termi- 
num; that being only reſpected in bonds heritable by payment of annual- 
rent, which are not confidered as heritable till that be payable, Tuly 
1687, Rebert Muir, contra executors of his father. This is miſplaced. 

CCCXXX. An adjudication not being recorded debito tempore, the Lords 
reſuſed to give order to record it with an antedate, July 1687, James Blair 
petitioner. Vide No. 835. | i 

CCCXXXI. The Lord Mar/ha/ having acquired an appriſing againſt his 
brother's eſtate, to whom he was apparent heir, from Major Keith, for which 
he, my Lord, deponed, That he gave a bond of 300,000 merks ; the Lords, 
ſuſpecting ſome colluſion in the matter, appointed trial, before anſwer, if the 
ſums in that bond were truly paid to the Major, or if the bond was retired 
without payment, and if the debt was confirmed in the Major's teſtament, 
that the creditors might redeem for the ſums truly paid, November 1687, 
David Main contra Earl of Marſhall. 

CCCXXXII. One having appriſed lands, after expiring of the legal of a 
former appriſing thereof for the ſame ſums ; the frlt appriſing was alledged 
to have been paſt from in ſo far as the ſecond was an innovation, at leaſt, 


that the legal of the firſt was current, juſt as if, after expiring of the legal, a 


creditor ſhould receive annualrent of the ſums appriſed for. | 

Anſwered : The ſecond appriſing was but a corroboration of the firſt ; 
and, as a wadſetter might [uſe] requiſition and appriſe, and yet recur to his 
wagſet; ſo here the firſt appriſing is not prejudged by the ſecond. EY 
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The Lords found the firſt apprifing had a current legal, and did not ſuſtain 
accumulation of annualrents till after the ſecond afprifing, January 1688, Cle- 
land and Paterſon contra William Wilſon, Vide infra, No. 334. 

CCCXXXIII. In a reduction of an appriſing, upon this reaſon, That 
tho' the bond which was the ground thereof, was payable the next term af- 
ter the mother's death, or the daughter's marriage, the charge was given, 
and the apprifing led before the death or marriage was declared. 

Anſwered : The compriſing was not led till after elapſing of the term 
ſubſequent to the mother's death, and there was no neceſſity for a previous 
declarator thereof. | | 

The Lords aſſoilxied from the reduction, and would not ſo much as find the 
legal current upon that defeft, January 1688, Colvill contra William Hally. 
Vide ſupra, No. 297. 

CCCXXXIV. My Lord Yefter having adjudged, at Chriſimaſ 1686, for 

rincipal ſum and annualrent, due and accumulate at the Martinmaſs preceed- 
ing; the Lords found, That the accumulate annualrent did not bear annualrent 
from Martinmaſs, but from the date of the adjudication ; and that no annual- 
rent was due for the two months interveening, by virtue of the perſonal ob- 
ligement in the bond, which was the ground of the adjudication, ſeeing the 
adjudger did not delay till the term, tho now the term is paſt, February 
1688, Lord Yefter contra Lord Lauderdale. Vide No. 332. 

CCCXXXV. In a competition of the creditors of Cramartie, it was alled- 
ged againſt an aſſignation to a compriſing in fayours of Joſeph Brody, That 
it was inſtrumentum apud debitorem repertum, and ſo extinct, by being in 
poſſeſſion of the common debtor, who could not ex poſt facto, revive it by 
delivering the blank aſſignation: now, that the aſſignation and appriſing 
were once retired by the dehtor, appears from this circumſtance ; the aſſigna- 
tion is of a date two years anterior to Brody's backbond, which he gave at the 
delivery, in reſpect the ſums in the aſſigned appriſing were greater than thoſe 
due to the aſſigny; and the retiring of the aſſignation and appriſing was offered 
to be proven by witneſſes, 

The alledgeance is only relevant to be proven ſcripto vel juramento; and 
it were a dangerous preparative to take away men's rights by witneſſes, it be- 
ing cuſtomary for appriſers to have blank aſſignations lying by them, till they 
meet with a merchant. - 

Replied : The aſſigny being dead, his oath cannot be had; but it is offered 
to be proven by the cedent, Dean of Guild Hamilton, and other witneſſes, that 
the appriſing with the aſſignation was delivered to Cromarty. 

The Lords found the alledgeance only probable \cripto vel juramento, February 
1688, George Brody contra creditors of Cromarty. 

CCCXXXVI. A compriſing being quarrelled ad hunc effefum to make it 
redeemable, upon this ground, That, tho' a part of the principal ſum was 
paid before appriſing, yet the whole penalty was appriſed for, which ought 
to have been reſtricted to a due proportion. 


The Lords cauſed trial to be made among the writers to the ſignet, what 


was cuſtomary in ſuch caſes, and recommended to ſome of their number to 
ſettle the parties, July 29. 1688, Earl of Balcarras and Lermonth contra Mr. 
William Gorden Advocate. | 

The writers having reported, that, in their practice, they uſed always to 
reſtrict the penalty proportionally to the partial payments; the Lords frund 
the apprifing to ſubjiſt as a ſecurity for principal ſum and annualrents and ac- 
cumulations of annualrents, and a proportion of the penalty ; but that the informa- 
lity bindered the appriſing to expire, July 30. 1688, inter eoſdem. 


X CCCXXXVII. 


—B — 
. . —*5³²d — 


f 


: 
4 
if 
| 
1 
1 
* 
1 
* 
4 
þ 
1 
* 


. 
2 — 


2 K —— „ 
- — & 0 <p Sgt 2 — 


== 
— 


> © —— —— — — 
. 


ments contracted, altho' the contract did not recal former proviſions, quia debitor 


. 

: 
1 
yl 
f 
f 
1 


"Ol CONTRACTS oH MARRIAGE. 


CCCXXXVII. A woman having diſponed, in her contract of marriage, 
ſome tenements to her huſband and her in conjunct fee, and heritably to the 
heirs of the marriage; he diſponed theſe to his ſon of a former marriage, 
and, in lieu thereof, obliged himſelf, in anne 1626, to diſpone other tene- 
ments of his own to his daughter and heir of the 2 — marriage then born, 
to whom alſo he granted afterwards a bond of 12008 merks, with the ſame 
narrative ; and, after all, he contracted ſeveral tenements and lands exceed- 
ing the value of the 12000 merks, in favours of the ſaid daughter at her mar- 
riage; and both the tenements and the bond being claimed ; | 

The Lords found, That the proviſion in the daughter's contract of marriage was 
in implement of the 12000 merks bond, unleſs ſhe had right otherwiſe to the tene- 


non præſumitur donare; nor would they ſuſtain the right given in anno 
1626, as a ſeparate right to maintain her title to the tenements and the bond, 
in reſpect both were granted for the ſame ſpecific caule, v/2. That the daugh- 
ter had right, by her mother's contract, to the tenements diſponed to her 
brother of the firſt marriage, which ought not to be twice ſatisfied, and were 
to be looked on as corroborative rights; ſo as the ſatisfying one did ſatisfy 
both, November 19. 1681, Paip contra Young. 

CCCXXXVIII. By contract of marriage betwixt Jan Maxwell of Calder- 
wood and the Lady Milulous, the huſband being obliged to provide the con- 
queſt to the heirs of the marriage; and, failing heirs male, to provide to 
the heirs female, if there be one daughter, 18000 merks, and, if two, 24000 
merks: the Lords found the only daughter and child of the marriage not 
obliged to make up her title to the 18000 merks, by ſerving herſelf heir of 
the marriage; and that, by heirs female, in this caſe, bairns are underſtood 
becauſe of theſe words, 2f there be one daughter, &c. ſeeing proviſions to 
daughters uſe to be made as to bairns, altho' this was a contract of a firſt 
marriage, and the condition of the proviſion was in caſe of no heirs male: 
but here the antient eſtate of Calderwood was tailzied ; and it was underſtood 
that the heirs-male of the marriage would ſucceed thereto, by virtue of the 
old tailzie, altho' there remained little of the eſtate then, but ſome reverſions, 
December 15. 1681, Sir William Binning and Hugh Wallace contra Sir William 
Ma: well of Calderwood. | 

CCCXXXIX. One having received a letter abroad from his friend, that 
there was a treaty of marriage with his ſiſter on foot, and the man defired 
400 merks of portion ; he wrote back to that friend, That he was willing 
to give 200 merks to forward the deſign ;z who having given the letter to the 
ſuiter, the parties were afterwards married, and they purſued the brother 
upon it for payment of the 200 merks: it was alledged for the defender, 
That the letter was no poſitive obligement, but the declaration of a bare 
reſolution ; and, tho it were thought to import a promiſe, the offer was not 
accepted. | | 

The Lords decerned the defender to pay the 200 merks, December 1681, Bea- 
trix Tunno and Brotherſtons, contra Andrew Tunno. | 
. CCCXL. Sir Michael Neſmith having, after expiring of an appriſing a- 
gainſt him, granted bonds of proviſion to his children, who, in a purſuit a- 
gainſt young Peſo the apparent heir, in whoſe perſon the ſaid appriſing was 
come, craved allowance to redeem the ſame for the ſums truly paid for it 
by the defender, conform to the act of parliament. 

Alledged for the defender: That the children's bonds, granted after the 
father's legal was expired, could not afford the benefit of the act of parlia- 
ment; which alledgeance, in favaurs of the apparent heir, the Lords ſuſtained, 


January 


. IT Rs nv, 22 en 
* 4 Va 4 3.5 de TIE 2 4 AT > 4 L +a '*, , n 33 2 K 


CONTRACTS or MARRIAGE. 83 


January 31. 1682, young Paſſo contra his brothers. This ſhould be inſert 
under the title Compri/ings. 

CCCXLI. Mr. Andrew Marjoribanks being obliged, by contract of mar- 
riage, toprovide L. 20,000 to himſelf in liferent allenarly, and to the bairns 
of the marriage in fee, with a proviſion, that they ſhould have right there- 
to without repreſenting him ; and he not having employed the ſum, but 
contracted debt after the marriage, the bairns, and thoſe at whoſe inſtance 
execution was appointed to paſs, for implement of the contract, adjudged his 
lands: his creditors having alſo adjudged, raiſed reduction of the bairns right 
upon theſe grounds; 1. The father's liferent muſt be underſtood a fee, and 
the children muſt be conſidered only as ſubſtitutes therein to him; for if 
deſtinations in contracts of marriage, which are private deeds, could ſtate 
children creditors, except as to the father and his heirs, we might bid adieu 
to all commerce, and no man could deal ſecure. 2. Children in competition 
with creditors are always reputed heirs of proviſion in quantum lucrati. 
3. The father would have remained fiar, tho he had implemented the ob- 
ligement at the time of the marriage, otherwiſe dominium had been in pen- 
dentt, till the bairns were born, which is abſurd. 

Anſwered : Children are liable in reſpect of creditors, as heirs of proviſi- 
on, where the father is conjunct fiar ; but here he hath but a liferent allenar- 
ly. 2. Mothers portions could not otherwiſe be ſecured to their children, 


in the Lord Rothes's caſe ; nor is this any thing more abſurd than that domr- 
nium may be in hereditate jacente : and here the father may be underſtood 
to have been in the fee fidet commiſſarie, and that the fee accreſced to the 
child when born. Again, had the tather pre-deceaſed, the child needed not 
to ſerve heir ; which implies, that the father died not laft veſt and ſeized. 
The Lords found, That, by the obligement in the contract of marriage, the fa- 
ther was not denuded of the ſum to be employed, but was only under an oblige- 
ment for that eſtect; and that the obligement being but by way of deſtination, the 
children were not to be looked upon as creditors from the date 24 in cumpeti- 
tion with creditors for onerous cauſes, but only from the time that the father 
granted a bond of proviſion, or aſſignation nominatim, or that diligence was done 
againſt him upon the obligement in the contracts, and ſo did nat bring in the cbil- 
dren pari paſſu with any creditors whoſe debt was contracted before the children's 
diligence, tho the children's adjudication was within year and day of theirs, be- 
cauſe the obligement quoad the children, being conſidered but as of the date of 
ther diligence, was looked on as poſt” contractum debitum; and the father was 
then bankrupt. 
The Lords found no ſpeciality as to the tocher in the contract, which de 
fafo was paid to the father: but if the contract had contained an aſſignation 
de preſents to particular bonds, or if infefment had been granted in favours of 
the children naſcituri, the caſe had been more doubtful, February 1682, the 
creditors of Marjoribanks contra Margaret Marjoribanks his daughter. Vide 
No. 129. 
CCCXLIL. Found that an obligement in a contract of marriage, to pro- 
vide the wife to a hferent of what lands, teinds, annualrents, &c. not men- 
tioning ſums of money, ſhould be conqueſt during the marriage, was found 
not to extend to the annualrent of moveable ſums, February 1682, Arthin 
contra 
CCCXLIII. Found that an obligement to provide a wife to a third, in 
liferent, of lands and heritages to be conqueſt during the marriage, did 
comprehend a ſum belonging to the heir, by a clauſe fecluding executors, 
as falling under the word heritage. Upon a repreſentation, that clauſes of con- 
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queſt are to be ſtrictly interpreted, and therefore by heritages in this caſe, 
heritages by infeftment are to be underſtood ; the interlocutor was ſtop- 
ped : but it was thereafter adhered to, March 1682, young Preſtongrange con- 
tra the Lady Craigleith. 
CCCXLIV. A huſband in his contract of marriage being obliged to em- 
ploy. by the advice of his two brothers- in-law, 12000 merks to his wife in 
iferent, and to her heirs, or any ſhe ſhould name, in fee; it came to be 
the ſubje& of debate, whether the wife was only a liferenter, and her heirs 
heirs of proviſion to the huſband, and fo liable to his debts ; or if ſhe was 
fiar ; or if her heirs, who were her children of a former marriage, were fi- 
ars, and ſo creditors who might compete with the huſband's creditors. 
The Lords did not determine this point; but they inclined to think, that 
the wife was fiar, March 10. 1680, Lady Weems contra Applecroſs who had 
married her daughter, to whom the father had given a bond of proviſion. 
CCCXLV. Patrick Telfer having verbally ſettled, as to terms of marri- 
age, with Agnes Campbell, relict of Andrew Anderſon printer, whereby ſhe was 
to give L. 10000 in tocher, reſerving the printing irons, and other eſtate to 
herſelf. Before the contract ſhe diſponed all her eſtate to her brother, upon 
his backbond to pay over and above the L. 10000 of her tocher, her debt, 
and the ſuperplus to the children of the firſt marriage, in fuch proportions 
as ſhe ſhould appoint; and thereafter Patrick renounced in the contract his 
jus mariti, and conſented to her diſpoſing of all at her pleaſure to her chil- 
dren, or any ſhe ſhould appoint. Patric#'s creditors arreſted the ſums re- 
ſerved, and contended, That the ſettlement above mentioned was but a frau- 
dulent contrivance to cut off the huſband's creditors ; and that the jus mari- 
ti, notwithſtanding the renunciation thereof, did recur to the huſband, ſee- 
ing the conveyance to the brother appeared to be in truſt to the wife, and 
ſhe always continued in poſſeſſion of the things diſponed ; and it cannot be 
inſtructed ſhe was debtor to the bairns. | 
The Lords did not find any fraudulent conveyance by the backbond, and that the 
wife being denuded by the contract of marriage, the renunciation of the jus ma- 
riti was efectual; and aſſoilxied the children, &c. from the declarator at the in- 
ance of the huſband's creditors, March 1682, Dr. Trotter contra Agnes Camp- 
bell, &c. Vide No. 668. 
CCCXLVI. A huſband being obliged by his contract of marriage to pro- 
vide his wife to a jointure in England, and the tocher being to be paid to 
him by the wife's mother the next term after the mother's deceaſe, a cre- 
ditor of the huſband arreſted the tocher : in the proceſs of forthcoming de- 
claratorie it was alledged, That the obligement for the jointure, and payment 
of the tocher, were correſpective obligations, tho' by diſtin& clauſes ; and 
that the proviſion for the wife's jointure not being fulfilled, and the hu- 
ſband bankrupt, the tocher could not be liable to his creditors but with the 
burden of her jointure, in caſe of her ſurvivance ; which alledgeance the 
Lords found relevant, and refuſed [to cauſe] the mother to find caution upon 
the event, altho' ſhe was an old woman, not like to have heir or executor ; and 
the term of payment not being till after her death, diligence by arreſtment, 


or otherwiſe, could not be uſed; nor would the Lords decern her to em- 


ploy it actually for ſecuring of the jointure, her term of payment not be- 
ing come, December 1682, Hary Bouſſy contra Jean Ogiluy. Vide No. 372, 
387, 668. 


CCCXLVII. Jean Lockhart having commenced a proceſs for 4000 merks, 


as the half of the tocher provided to return to her, in caſe of no children, 
by her contract of marriage with Jahn Bonnar. ; 
he t 
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It was alledged for the defender : That the tocher could not return, be- 


cauſe it was never paid. 

Anſwered : The wife muſt have the benefit of the proviſion, unleſs it 
were alledged, that the huſband had done ſufficient and timeous diligence for 

yment of the tocher, and could not recover the ſame ; which anſwer the 
Lords found relevant. 

But the defender condeſcending afterwards upon diligence, viz. that he 
had purſued Captain Lockhart the debtor, when inſolvent, who was the pur- 
ſuer's uncle, before the chancery of England, where the proceſs depended 
three years. | 

The Lords ſuſtained the diligence, and aſſoilxied, altho' the proceſs was never 
brought to any determination ; and had it been ſooner intented, might have 

roven more effectual: but Captain Lockbart's condition altering unexpectedly, 
by the eviction from him of a conſiderable land-eſtate, and the proceſs having 
been intented within two years after the term of payment of the laſt moiety, 
againſt ſo near a relation, the Lordi ſuſtained the diligence as competent, Decem- 
ber 6. 1682, Gavin Hamilton contra the heirs of Bonnar. 

CCCXLVIII. A 1000 merks being payable by a wife's father to her hu- 
ſband as tocher, and to the heirs of the marriage; which failing, to the wife's 
neareſt heirs, it was contended, That, by the laſt termination on the wife's 
heirs, ſhe was fiar; but the Lords found, That there being no reſtriftion as 
to the huſband, that he was fiar, and that the heirs of the marriage, and 
the wife's heirs, were but heirs-ſubſtitute to the huſband ; and the wife ha- 
ving never been inſtitute in the conjunct fee, the termination could not give 
a fee, which clears only which of moe perſons inſtitute is the har. 

In this proceſs the Lords found, That the term of payment of annualrent, and 

not the term of payment of the principal ſum, did regulate a bond as to the qua- 
lity of moveable or heritable, when the party dies ante terminum, December 20. 
1682, Mr. Thomas Ramſay contra Helen Ramſay. 

CCCXLIX. In the minute of contract of marriage, betwixt the Earl of 
Callendar and the Lady Dunfermling, in anno 1633, he having obliged him- 
ſelf to provide the conqueſt, debts being firſt paid, to her in conjunct fee 
and liferent ; it being alledged, That the ſaid proviſion did extend only to 

lands and ſums to be conqueſt, and not to teinds ; for that clauſes of con- 
queſt are ſtri&:/jimi juris; and land and teinds are jura ſeparata. 

Anſwered : The minute being drawn by my Lord himſelf, who was no 
Lawyer, it appears, that, under the deſignation of lande, he underſtood ternds 
for having provided her to the conjunct fee of the lands and barony of Living- 
ſton, without mention of teinds in the obligement, in the clauſe mention- 
ing the rights and ſecurities granted to her, it bears of the ſaid lands, toge- 
ther with the teinds ; which implies, that he looked upon lands to compre- 
hend teinds in the firſt part of the obligement. 2. The conqueſt is pro- 
vided to her in the ſame way as ſhe is provided to the lands of Living ſton, 
and conſequently to the teinds of the conqueſt. 43. The Lady's opulent 
jointure of 20000 merks being the only ſubje& out of which there was any 
proſpect of conqueſt, it were unreaſonable to diſappoint her thereof. 4. She 
being provided to ſums, ſhe had right thereto whatever way employed, 
whether on lands, teinds, or bonds jure ſurrogati. 

The Lords, in reſpect of the conception of the minute above mentioned, found 
the Lady to have right to teinds. Here it was not conſidered, if the teinds 
were under tack, or annexed to the lands. The Lords alſo found, That the 
price of lands ſold by the Earl of Callendar, before the marriage, was not 
to be preſumed remaining at the time of the marriage, unleſs it were pro- 
ven. Qs caſu it would be preſumed * they were employed to acquire 3 

ter 


8 "a >. 3 | FI 4 . 
1 Ar l e .- 5% 4. 


8 
PR = — 


t 
| 

N 

g 
1 
4 
7 


86 CONTRACTS or MARRIAGE. 


after the marriage, and a proportion of lands effeiring thereto, would not be 
conſidered as conqueſt during the marriage; and, albeit the purſuer could 
prove that theſe ſums were otherwiſe expended, yet it is not without debate, 
but that lands effeiring thereto ought to be ſubduced from the conqueſt ; ſee- 
ing, had not theſe ſums been ſo employed, others with which the conqueſt 
was made might have been expended upon the occafion ; and, money being 
a fungible, we are not to conſider the ſpecies on't, whether it be the indivi- 
dual money that belonged to the huſband before the marriage, or not: but 
it is equally reaſonable that the eſtate before the marriage be made up, 
which perhaps may be liable to the like obligement of conqueſt of the firſt 
marriage, as that debt due by the huſband before the ſecond marriage 

| ſhould be paid out of the conqueſt during the marriage, where there is no 
preceeding eſtate ; and, if there he an eſtate, tis reaſonable the debt be dedu- 
ced out of it, January 6. 1683, Earl of Dunfermling contra Earl of Callen- 
dar. Vide No. 352, 391. | 

CCCL. In a purſuit at the inſtance of ran Reid againſt the heir of one 
Barner her huſband, for a jointure provided to her by her ſaid huſband, in 
contemplation of 2000 merks of portion contracted by her; it was alledged 
for the defender, That the purſuer habuit intus, ſeeing the portion was not 
paid, and ſhe had no diſcharge thereof. | 

Anſwered : Wives do not always take diſcharges of their tocher, as third 

rties do, when they are obliged for them, and the huſband ought to have 

eft a diſcharge; and the marriage having ſubſiſted for the ſpace of ſe- 
ven or eight years, the tocher ought to be preſumed ſatisfied, as the Lords 
found in the caſe of David Dick's wife contra her firſt huſband's 
Heir. . 

The Lords ſuſtained the anſwer ; and the defender having thereafter re- 

ferred the verity of this alledgeance to the relict's oath, the Lords, in reſpect 
ſhe was now clothed with a ſecond huſband, ordained her to depone, only to affect 
herſelf in caſe ſhe ſurvived the huſband. 
Cl. Found that a diſcharge, granted by a woman after proclamation of 
marriage, which is in place of intimation, did not prejudge the huſband, 
unleſs the receiver could prove the onerous cauſe, December 1682, Jobn 
Grant, and Gilebriſt his ſpouſe contra Robert Pringle. 

CCCLII. The Laird of Nidgery, by his contract of ſecond marriage, anno 
1653, being obliged to provide the lands, annualrents, and tenements to be 
acquired during the marriage, to the heirs thereof ; and they having claimed 
the barony of Lochtoure as conqueſt ; it was alledged for the heir of the firſt 
marriage, That his father, before the ſecond contract of marriage, had a 
wadſet of theſe lands, and alſo a diſpoſition in the year 1650, from the ap- 


parent heir of Lochtoure, and a right to an expired appriſing. 2. The con- 


tract doth not provide ſums conqueſt. 

Anſwered : 1. A wadſet being a redeemable right, doth not garry the 
land, but is only a ſervitude effeiring to. the ſums in the wadſet; as to the 
diſpoſition, it carried only a right of reverſion, which was all that belonged 
to the apparent heir, the diſponer, the property being exhauſted by former 
wadſets and compriſings, which being acquired by the purſuer's father from 
creditors, after the ſecond marriage, muſt be looked upon as conqueſt, eſpe- 
_ cially conſidering that he was never in poſſeſſion, by virtue of the diſpoſi- 
tion. 2. It matters not that the contract does not bear ſums of money; 
ſeeing the father, who drew it, had promiſed to his Lady, that it ſhould 


contain the ſame obligements that were in her firſt contract of marriage, 


which bore ſums of money; and the Lady's ſigning the contract with that 
clauſe is not a paſſing from it. 
Replied : 


— — 


CONTRACTS or MARRIAGE. 87 


Replied : The father having had a falis qualis total right to the land, by 
the diſpoſition and appriſings, before the marriage, tho not altogether ſuf- 
ficient and unquarrellable, the poſterior rights acquired by him to fortify the 
ſame muſt be conſidered as acceſſory to the firſt right; and ſo he cannot 
properly be ſaid to have acquired the lands after the marriage, having had 
them before. 

Duplied : The deſign of a clauſe of conqueſt in favours of the children 
of a marriage being, that what eſtate was acquired during the marriage, 
ſhould be applied to the children thereof, it cannot be expended, but ſo as 
the children of the marriage may have the profit and benefit thereof ; other- 
wiſe the children of a ſecond marriage, tho true creditors in reſpec of the 
children of the firſt, might always be diſappointed. 

The Lords found it relevant, That the father had in his perſon irredeemable 
rights, viz. the diſpoſition or expired appriſing above mentioned, reſerving 
contra producenda. 

It was afterwards alledged againſt the diſpoſition 1650 : That it appeared 
to be in truſt for Gilbert Ker, in ſo far as, long after the date, he granted 
wadlets of the lands to his ſiſters for 26000 merks, which Niddery after- 
wards redeemed. 2. Nzddery acquired right to appriſings led after the date 
of the diſpoſition, and purſued a poinding of the ground for his Lady's 
jointure. 3. By a miſſive letter, ſome years after the diſpoſition, he wrote 
to Gilbert Ker, that it was not ſafe for Gilbert that he ſhould give a back 
bond. 4. It being found relevant by the interlocutor, that he acqui- 
red irredeemable rights, it is clear, from the letter, that the right was 
redeemable, in ſo far as he offered to denude, upon payment of his juſt 
debts. 

Anſwered : The diſpoſition muſt be looked upon as an irredeemable right 
and no truſt ; for Niddery having probably undertaken the debt (whereof the 
ſiſters proviſions, and the grounds of the appriſings after the marriage was 
a part) the granting of the wadſets was but rational, and which G:/bert might 
do, Niddery not having been infeft upon the diſpoſition. It appears, again, 
that Gilbert was to have the benefit of the eaſes, which was not fit to have 
been put in the backbond, leſt the creditors had diſcovered it ; nor doth the 
offering to depart from the bargain, upon payment of his juſt debts, infer 
that the right was redeemable, but only that Niddery then found it to be no 
good bargain; and the diſpoſition 1661 does expreſsly ratify the diſpoſi- 
tion 1650, 

The Lords adbered to their former interlocutor, and found the diſpoſition was 
neither redeemable nor in truſt: and now Niddery did not infiſt upon the ap- 
priſings, againſt which there were ſeveral objections. 

Niddery being obliged, by the contract of marriage, to employ 10,000 
merks in fee to the heirs of the marriage, and to put it to the fore for their 
uſe; and it being expreſsly provided, That any poſterior proviſions he ſhould 
make ſhould not be imputed in ſatisfaction of the ſaid 10,000 merks, not- 
withſtanding any clauſe in the poſterior deed to the contrary. He granted a 
L. 20,000 bond of proviſion to James the only heir and child of the ſecond 
marriage, with an expreſs quality, That he, F-mes, ſhould diſcharge all ob- 
ligements or proviſions he could claim by virtue of his mother's contract of 
marriage, otherwiſe he ſhould have no right to the L. 20,000 ; James raiſed 
a declarator of his right to the ſaid ſum, by virtue of the clauſe in the con- 
tract, notwithſtanding of the contrary quality in the bond. 

Anſwered : The proviſion being exorbitant and unuſual, the clauſe in the 
contract ought to be ſtrictly interpreted, vV/Z. That poſterior leſſer proviſions 


ſhould not prejudge the right to the 10000 merks, but that the 8 to 
employ 
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employ that ſum might be implemented fpecifice ; otherwiſe, if the father 


had given the ſon 100,000 merks in implement, he might claim alſo the 
10000 merks, which were abſurd; and therefore the purſuer cannot have 
right to the L. 20,000 bond, unleſs he fulfil the condition of it. 

The Lords found, That James could not have right both to the 10,000 merks 
and the L. 20,000 bond; and found, That the 10,000 merks was to bear annual- 
rent from February 1683, Laird of Niddery contra his brother James. 

CCCLIII. A father having obliged himſelf, in his eldeſt ſon's contract 
of marriage, to make [payment of] 1000 merks to him, and alſo to make 
him equal ſharer in the goods, ſums of money, heritages, and others pertaining 
to him the time of his deceaſe, whereby one of his children ſhould not have 
more of his eſtate than another; and having afterwards, in his ſecond ſon's 
contract of marriage, provided the greateſt part of his eſtate to him. This 
was quarrelled by the eldeſt ſon, 

It was alledged for the ſecond fon: That the obligement relating to goods 
the father ſhould have the time of his deceaſe, did not hinder him to diſ- 
poſe of his eſtate to any perſon, by a deed inter vivos. | 

Anſwered : The father could not diſappoint the obligement by lucra- 
tive deeds. | * 

The Lords found the father might provide the ſecond ſon to a competent proviſion 
effeiring to his eſtate, but not exorbitantly to diſappoint the obligement ; and, altho' 
the firſt ſon had a ſtocked room, and an eſtate far above the 1000 merks in 
his contract; which the defenders alledged ought to be preſumed given him by 
his father, in ſatisfaction of the obligement, and which they offered to prove 
by witneſſes; the Lords found the payment only probable (cripto vel juramento, 
the obligement being in writ, February 1683. 

CCCLIV. A man obliged in his contract of marriage to provide the 
fee of 2000 merks to the heirs of the marriage ; which failing, to his own 
next heirs, having, by a poſterior right in implement, provided, That, fail- 
ing heirs of the marriage, and heirs of their body, the one half ſhould be- 
long to his brother, who was his next heir, and the other half to his wife, and 
his daughter the only child of the marriage ; having, after her age of fourtcen 
years, left the ſum in legacy to her curators. This was quarrelled by the 
mother and uncle, as in prejudice of their ſubſtitution. 

Anſwered : The teſtator being fiar by the conception of the aſſignation, 
ſhe might habi/; modo diſpoſe of the ſum, which was moveable, altho' her 
mother and uncle might have ſucceeded thereto ab inteſtato, without a ſer- 
vice. | 
Replied : The daughter could only have ſpent it or diſpoſed on't for one- 
rous cauſes, and could not evacuate the ſubſtitution or conditional aſſignation, 
by the gratuitous deed of a legacy. 

Duplied: The aſſignation to the daughter is onerous, being in implement 
of the contract of marriage; and, as the father could not evacuate the oblige- 
ment, neither could he burden and reſtrict it by clauſes and proviſions to hin- 
der the daughter's free diſpoſal. | 

Triplied : The obligement of the contract being but a deſtination, is not 
properly an obligation. 2. "Tis conceived in favours of heirs, who cannot 
quarrel the father's deed. 3. Tis not a limitation of the fee, nor of the free 
uſe, ſeeing the daughter might have ſpent or diſpoſed of it for onerous cauſes; 
but only the making a ſubſtitute ſucceed after her deceaſe, in caſe it were ex- 
tant and not conſumed ; and it is uſual for parents, in bonds of proviſion to 
their children, to adject a quality that the money ſhould return, in caſe of 
their deceaſe before ſuch an age, or unmarried; which bonds the Lords have 
often found, particularly in the caſe of the children of Louriſton, could = 
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be aſſigned without an onerous cauſe. Now, in this caſe, the brother is 
next heir to the daughter, and ſo may ſeem to have been ſubſtitute, of de- 
ſign to continue the money in the family. 

The Lords found, That the daughter could not legate the ſum in prejudice of the 
defunf's wife, and his brother, February 1683, Bonnar contra Arnot, This 
was firſt determined in the contrary. Vide ſupra, No. 185. 

CCCLV. It being provided, in a wife's contract of marriage, That ſhe, 
in caſe of her deceaſe without children, ſhould have power to diſpoſe of 400 
merks, even without her huſband's conſent ; ſhe ſurviving him without chil- 
dren, claimed the 400 merks ; it was alledged for the defender, That the 
foreſaid power of diſpoſal was only intended, in caſe the wife had predeceas'd, 
ſeeing theſe words, without bis conſent, import him to be living the time of 
her diſpoſal ; and this was rational, in reſpe& ſhe would have had no join- 
ture off the eſtate, in ſuch a caſe ; but ſhe having outlived him, and got 
a jointure, there is no reaſon ſhe ſhould have alſo the diſpoſal of the 400 
merks. 

The Lords ſuſtained the defender's alledgeance, and found the purſuer bad 
only right to the 400 merks, in caſe ſhe had died before her huſband, Febru- 
ary 1683. 

CCLVI. By contract betwixt the Counteſs of Levin heretrix, and Mr. 
Francis Montgomery, it was provided, among other things, That Mr. Francis 
ſhould be reſtricted to the barony of Inchleſhie during his life, the portion 
of 50,000 merks, brought by him to the family, ſhould return, in caſe of a 
diſſolution of the marriage without children, he paying in the annualrent 
thereof to the eſtate during his life, and that the Counteſs ſhould furniſh 
L. 10,000 for the buying of pleniſhing : beſides theſe proviſions by way of 
contract, he had right jure mariti to the reſts of two or three years rents lying 
in the tenants hands; and the Counteſs, on death [bed] diſponed to him her 
ſhare of pleniſhing, goods and gear, and others falling to heirs by her de- 
ceaſe, and ratified the ſaid diſpoſition together with the contract judicially 
and upon oath at the ſame time. 

Of this contract reduction was raiſed upon minority and leſion, in fo far 
as the proviſions contained in the contract were exorbitant, conſidering the 
great advantages he had by the jus mariti, and the great burden upon the e- 
ſtate. 2. The curators were in dolo to give way to the marriage, ſeeing the 
Lady was a valetudinary and fickly woman. 3. They were in dolo to grant a 
certain ſettlement of lands in lieu of the contingent, yea ſcarce poſſible ca- 
ſuality of courteſy ; it being improbable that the Lady would have any chil- 
dren, in reſpect of ſome natural defects; and, were ſuch a power indulged 
to curators, to tranſact upon doubtful events, they might ealily ruin their 
minors. 4. The diſpoſition on deathbed cannot prejudge the heir, as to his re- 
lief of moveable debts, and is as much contrary to the law of deathbed, as 
if the defun& had granted bonds in lecto to affect his heritage; nor can the 
oath and authent. ſacramenta puberum hinder the defunct's heir to quarrel the 
obligements in the contract inter viuos, the oath being no tie upon heirs, 
but only a perſonal bond upon the defunct's conſcience not to alter: nor yet 
can it bind the heir more, as to the deathbed-deed againſt a public law for 
ſecuring of heritage, than if the defunct had in /e#o ægritudinis diſponed 
lands, and ſworn not to revoke the deed. 5. The heir has heirſhip out of 
each ſort of the Jewels, which could not be diſponed on deathbed. 6. The jus 
mariti cannot defend againſt the wife's creditors, in quantum the huſband is 
locupletior factus, eſpecially quoad the unuplifted rents; and, in the cafe of 
Mr. James Cunningham contra Mr. Dalmahoy, a huſband was found liable to 
his deceas'd wife's debts in quantum lucratus, tho diligence had not been 
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done againſt the huſband during the marriage; and, as the wife's jus re- 
lictæ is reckoned deductis mariti debitis, ſo the huſband's jus mariti ſhould be 
with deduction of her debts. | 2 

It was alledged for the defender: That marriage being onerous, and ſee- 
ing the minor might have ſolemnized it without conſent of her curators, 
the legal proviſions of jus mariti and courteſy cannot be called exorbitant; 
and albeit, in the preſent caſe, there may ſeem to be ſome circumſtances diſ- 
advantageous to the Lady, yet, in general, the legal proviſion in favours of 
huſbands is but rational, eſpecially in relation to heirefſes ; wives legal pro- 
viſions of terces and thirds being great privileges, and the huſband being 
made liable to all his wife's debts, tho' never ſo great, and tho' he had not a 
ſixpence with her, if eſtabliſhed againſt him ducing the marriage ; and law 
conſiders the intereſts of huſbands and wives in general: and, tho lefion 
may be ſometimes conſidered with reſpect to the wife's creditors ab ante, it 
can never be conſidered with reſpect to her, her heirs, or executors, in re- 
ſpe& of whom the marriage is onerous, tho' it were for a hundred million. 
2. Women, tho' unfit to bear children, may marry without confent of their 
curators ; and fo it was to no purpoſe for the curators to have oppoſed the 
marriage. 3. Curators may tranſact rationally, as in this caſe, tho' eventually 
the tranſaction prove prejudicial. 4. The diſponing of heritable rights in 
lecto, whereby executors might be prejudged of their relief of the heri- 


table debts, hath not been quarrelled ; fo neither, @ contra, is the deathbed- 


diſpoſition of moveable rights quarrellable, upon pretence that the heir can- 
not be prejudged of his relief of moveable debts ; and the law of deathbed 
reſpects only heritage, and not the alienation of moveables, which, by the 
common opinion of lawyers, the heir cannot revoke, and ſo contriflari ani- 
mam defuncti. 5. All jewels, tho' of different figures, 012. rings, ear-rings, 
pendents, bracelets, &c. are to be confidered but as one ſpecies; and fo the 
heir has but his choice of any of them for all. 6. A huſband cannot, after 
diſſolution of the marriage, when his intereſt ceaſes, be liable to pay his 
wife's debt, either out of his own eſtate, or out of the ſubject of his jus 
moriti, which is then confounded with his own eſtate, unleſs it were really 
affected by appriſing or decreet of forthcoming ; and, tho' a huſband has 
been found liable to his wife's creditors in quantum lucratus, that is only re- 
medium extracrdinarium, that creditors might not be diſappointed ; and here 
they are in no hazard, there being a ſufficient heritable eſtate. Again, if 
the wife might have aſſigned gratuitouſly at the time of the contract of mar- 
riage, without being quarrelled upon the act of parliament 1621, ſhe not 
being then bankrupt; the legal and onerous aſſignation by marriage is far 
leſs quarrellable. | | 

The Lords found, That the contract was not quarrellable by the minor's heir, 
upon the head of leſion. Here the curators were not called as defenders ; and, 
if they had been called, the Lords inclined to find the tranſaction rational 
confilio, tho' eventually prejudicial ; they found, That the wife's obligement to 
advance and pay L. 10,000 for furniture was an exorbitant clauſe, ſeeing the 
huſband was liable ad onera matrimonii ; but allowed him the whole furniture 
bought with that ſum. They found alſo, That the deathbed-diſpofition, tho' con- 


firmed by oath judicially, when the granter was in leo, could not prejudge the 


heir's relief of the moveable debt, (as was found in Mr. George Blair's caſe ;) 
but that jewels, which are paraphernalia, might be diſponed on deathbed in pre- 
fudrce of the heir's rehef of debt; (which ſeems irregular, ſeeing the jewels 
are liable for her debt in her life, and confirmable as a part of her eſtate, 
Lord Ca/ilehill's Pratt. tit. contracts of marriage, No. 127.) 

| The 
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The Lords did not determine whether a minor's heir might revoke, not- 
withſtanding his predeceſſor's oath to the contrary ; but they found, That he 
beft jewel only of the whole belonged to the beir as heir ſup, and that buftands, af- 
ter the marriage, are only liable for their wife's debt in quantum locupletiores, 
as a remedium extraordinarium, competent only to her creditors where jhe has no 
other real or perſonal eſtate, and not to heirs and executors. And Sir James 
Cunningham's caſe was ſpecial ; for he had an aſſignation to the maills and du- 
ties, which was claimed to fall under the jus mariti, and then the Ducheſs 
had no other eſtate but what was in the perſon of Mr. Daimahboy, March 
1633, Earl of Levin contra Mr. Francis Montgomery. 

CCCLVII. In a contract of ſecond marriage, the huſband having found 
caution to implement his obligement, in favours of heirs of the marriage, 
the apparent heir, after his father's deceaſe, granted a bond on which an ad- 
judication of the obligement in the contract, upon a charge to enter heir, 
was led for his own behoof; and thereafter the cautioner therein was pur- 
ſued. 

Alledged for the defender: The proviſion in the contract being conceived 
in favours of heirs, cannot be claimed but by him who is actually heir ; and 
ſuch a one would be liable to relieve the defender of his cautionry ; and ſo 
there would be ipſo momento confuſio debiti & credits. 

Anſwered for the purſuer: The caution being given at the defire of the 
wife's friends, for making the proviſions in her contract of ſecond marriage 
effectual to the children, cannot be evacuated upon pretence that they muſt 
be heir before they can have a title to the proviſion ; for in a ſecond con- 
tract heirs are but conſidered as bairns, and the obligement of relief ſtrikes 
againſt the heir of the firſt marriage, who is heir general of line, and muſt, 
at leaſt, be firſt diſcuſſed ; as a ſubſtitute heir of tailzie, is not liable for his 
predeceſſor's contravention of the terms thereof. 

Replied : The cautioner can be no faſter bound than the father, the prin- 
cipal debtor ; now, tho' the father was obliged to implement the contract, 
by providing the fee of his eſtate to the heirs,by way of deſtination, he might 
thereafter diſpoſe on't at his pleaſure, which the heirs who muſt repreſent, 
could not quarrel : for the father and his cautioner were only liable for the 
actual implementing in the terms of the deſtination, which being done, the 
cautioner is no further liable, nor concerned which way the father manage 
thereafter ; and as the cautioner, had he implemented before the father's de- 
ceaſe, might have operated his relief by diligence againſt the father's eſtate, 
the ſon muſt now be equally liable to relieve him. 2. Whatever might be 
pretended, that the purſuer were a true creditor, who had done the firſt pre- 
ferable diligence againſt the apparent heir, yet the diligence being to the 
heir's own behoof, he, the heir, muſt repreſent, and be liable to relieve the 
cautioner, tho' he be heir of a ſecond marriage, ſeeing he is al'o heir of line, 
and there are no children of the firſt marriage. The cuſtom of tailzies does 
not meet, becauſe, by expreſs proviſion in the tailzie, the ſubſequent heir is 
declared free of the former's contraventions, who, by reaſon of the irritan- 
cy, forfeits his right as heir, and may be paſſed by by the next heir's enter- 
ing to his, the contraveener's predeceſſor; whereas in contracts of marriage 
no ſuch irritancies are adjected. | 

The Lords found, That the deftination in favours of heirs, tho" of a ſecond 
marriage, made theſe heirs liable ſuo ordine to the cautioners in the contract for 
2 as well as to other creditors, March 1684, Henry Bouſſy contra 

enzies. 

CCCLVIII. The Lords reduced a wife's proviſion that was ſomewhat ex- 


orbitant in her contract of marriage, fot cuutractum debitum, to an annuity 
| ſuitabie 
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ſuitable to the huſband's free eſtate, March 1683, Bailie Garſtore contra Weir 
of Dalrymills's relict. | 

CCCLIX. In a contract of marriage, the general clauſe of parks was re- 
ſtricted to ſuch parks as were not ſet for rent, but only uſed for paſturing 
the huſband's own goods, March 1683, Marquis of Montroſe donatar of Bu- 
channan's eſcheat, contra his relict. 

CCCLX. Mary Bruce, reli& of Jabn M*Pherſon, having, after his deceaſe, 
adjudged certain ſums of money belonging to him for ſatisfaction of bygone 
and future annuities during her lifetime of L. 10000, which the defunct was 
obliged, in his contract of marriage, to employ upon land or annualrent to 
him or her, the longeſt liver, and had not performed it. This adjudication 
was quarrelled by Patrick Hepburn, another adjudger within year and day, 
upon this ground, That ſhe had not liquidate the terms, to come to a certain 
ſum at the rate of ſo many years ; which is a nullity, becauſe, 1. A creditor 
can no more adjudge or appriſe for future annuities, than he can poind 
them. 2. There is no total ſum qualified, upon which the adjudication is 
redeemable. 3. Such an adjudication could not expire in ten years. 

Anſwered for the adjudger : The foreſaid arguments take only place where 
the ground of an adjudication is ob/zgatio dandi by payment, and not where 
it is obligatio ad factum praſftandum, as this is; and here the obligement in 
the contract to ſettle a ſum in favours of the wife, betwixt and ſuch a day, 
became preſtable in totum after elapſing of the day, altho' the particular pay- 
ments fall to be due at the ſeveral terms of her life, and theſe could not 
be valued eſtimate to a liquid ſum, it being uncertain how long ſhe would 
live ; and it were unreaſonable, that other creditors ſhould carry away all in 
the caſe of her ſurviving the years of the modification. It were alſo a de- 
tet in law, to find no diligence equal to the performance of a debt- 
or's obligement, and in this caſe the adjudication of the property of the ſum, 
or of an annualrent effeiring to L. 10000 out of it, is but in effect a real ſe- 
curity, and always redeemable upon ſecuring the adjudger by infeftment, 
conform to the obligement in her contract of marriage. Again, an adjudi- 
cation of lands upon an obligement to diſpone the ſame, is not redeemable 
by payment of money, ſeeing the lands in ſpecial are in obligatione, which 
could not be fulfilled per equzpcllens. And as there may be arreſtment de- 
claratorie before the term of payment in moveables, ſo there- may be an 
adjudication, which is not execution, but only a diligence. 


The Lords found the anſwer relevant, and ſuſtained the adjudication as 


Thereafter it was contended for the relict: That the other poſterior dili- 
gences, tho' within year and day, could not come in pari paſſu with her ad- 
judication, whereof the ground is an obligement to infeft, and not to pay, 
and not liquid to a particular ſum before the leading of it ; and conſequent- 
ly falls not under the act of parliament, which ſeems only to reſpect dili- 
gences for liquid ſums, which may be proportioned in a competition, De- 
cember 12. 1677, the Lady Frazer contra the creditors of the Lord Frazer, 
and the Lady Marr. t 

Anſwered : The reaſon of the a& of parliament militates equally in all 
caſes ; and the intereſt of this adjudger may receive an eſtimation in a com- 
petition with other diligences. The cited practice ſeems not to be well found- 
ed : beſides, there is this difference between the two caſes, that the oblige- 
ment to the Lady Frazer, was to infeft her in particular lands in lieu of 
others renounced by her, which ſtated her in the caſe of one having a 
ſpecial diſpoſition ; whereas the obligement here is but to employ a ſum in 


eneral. 
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The Lords allowed the other diligences teithin the year to come in pari paſſu, 
January 1684, Mary Bruce contra Sir Patrick Hepburn. 

CCCLXI. A man having a bond of zooo merks to himſelf and his wife 
in liferent, &c. whom he was formerly obliged, by contract of marriage, to 
provide to the liferent of 5000 merks, ſhe, after his deceaſe, purſuing for 
the annualrent of the bond, the debtor pleaded compenſation upon ſums be- 
longing to him which the purſuer's huſband intromitted with. 

Anſwered : The compenſation can only affect the fee, and not the life- 
rent, which is ſecured to the purſuer by the proviſion in the bond. 

Replied : Tis uſual for men to provide the liferent of ſums to their wives, 
and yet being maſter of the bonds, to give them back, and uplift the money 
without the wife's conſent ; and conſequently they might diſcharge or ex- 
tinguiſh the ſame by compenſation. 

Duplied : When ſuch a thing is intended, the bond uſes to bear a faculty 
to the huſband to uplift without the wife's conſent, and this bond muſt be 
preſumed to have been ſo conceived in implement of the contract of marri- 
age, altho' it do not expreſsly relate thereto. 

The Lords found the anſwer and duply for the relict relevant, tl no infeft= 
ment on the bond had paſſed in her perſon, and that the grounds of compenſation, 
prior to the bond, could not be obtruded againſt the wife, ſeeing the obligement to 
pay annualrent to her was a paſſing from all theſe grounds, January 1684, Jean 
Callendar contra my Lord Saline's daughters. 

CCCLXII. The like to the former deciſion was found two days after be- 
twixt Jean Young and William Nuil, with this difference, that the bond re- 
lated to the obligement in the contract, whereby the tocher was to be ſo 
employed. Vide March 29. 1626. 

CCCLXIII. In a purſuit at the inſtance of a wife's executors againſt her 
huſband for her paraphernalia, it was alledged for the defender, That the pur- 
ſuers were cut off from any pretenſion to the paraphernalia, becauſe the de- 
funct had in her contract of marriage accepted of a jointure, in ſatisfaction 
of all that ſhe or her executors could claim by her huſband's death, except 
the houſhold-pleniſhing. | 

Anſwered: The defence ought to be repelled, becauſe the clauſe in the con- 
tract related only to the huſband's eſtate, as is clear from the exception of 
houſhold-pleniſhing, but the paraphernalia are the wife's property. 

The Lords ſuſtained the anſwer. But there being ſome controverſy, how 
far the wearing rings, watches, or jewels, by the wives of merchants that 
traded in ſuch things, might import paraphernalia, they remitted to ſome of 
their number to ſettle the parties, January 1684, Mary Craig contra George 
Monteith. 

CCCLXIV. Found that ornamenta morganetica were not revokable by hu- 
ſbands, that they had the privilege of paraphernalia, and were not affectable 
by the huſband's debts ; but found, that gold gifted to a wife, even before 
marriage, not being ornamentum muliebre, was liable to his debts, if affected 
by the diligence of creditors : but if extant at the wife's deceaſe, ſhould be- 
long to her executors without diviſion, March 1684, inter eoſdem. Hence it 
may be inferred, that if ſuch gold gifted be affected by the diligence of the 
huſband's creditors, it ought to be refounded by him to the wife's exe- 
Cutors. 

CCCLXV. One being obliged, in his contract of marriage, to provide L. 20000 
upon land to himſelf and his wife in liferent, and to the heirs of the mar- 
riage in fee, with a quality, That the ſame ſhould be proportioned among 
the children at his ſight ; and that the wife ſurviving ſhould reſtrict her- 


ſelf, and paſs from that part of the annualrent effeiring to the * 
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of the child or children, ſo ſoon as they came to be married, and by the in- 
feftment upon the ſaid contract, the fee is provided to the heirs and bairns; 
the eldeſt ſon pretended to be fiar of the whole ſum, as the heir of proviſion, 

Anſwered for the younger children: That heirs in a ſecond contract of 
marriage are underſtood bairns in a competition among themſelves. 2. The 
clauſes in the contract reſerving power to the father to divide the ſum, and 
in the infeftment to heirs and bainrs, demonſtrate the father's meaning; and 
the proviſion to heirs was rational, that the children might repreſent the fa- 
ther, and be liable to pay his debt. 3. The eldeſt brother being now ge- 
neral heir, upon the deceaſe of the children of the firſt marriage, he ought 
to have no ſhare of the L. 20000. | 

The Lords found, That the children muſt repreſent their father, and that the 
ſum divided among them per capita, the father having made no divifien in bis 
life, and that the eldeſt ſon had one ſhare tberegf, and no mors, February 1684, 
Scot and Arthurs contra Charles Scot of Bonnington. Vide infra, No. 368. 

CCCLXVI. A father who was debtor to his daughter in 1000 merks, 
which fell to her by her mother's deceaſe, having afterwards in her con- 
tract of marriage, obliged himſelf to pay a greater ſam in tocher ; 

The Lords found, That the father was not obliged to pay both the 1000 
merks and the tocher, becauſe debitor non praſumirur donare, tho' the tocher 
in the contract was accepted only in ſatisfaction of what the daughter might 
ſucceed to by the death of her father, without mention of what ſhe might 
clam through her mother's deceaſe, March 1684, Robert Borthwick contra 
Fohn Living jlon. 

CCCLXVU. A ſum by a firſt contract of marriage, obliged to be em- 
ployed to the man and his wife in conjunct fee and liferent, and to the heirs 
of the marriage in fee ; the daughter and only child of the marriage, after 
her mother's deceaſe, purſued the father to provide the fee to her nominatim, 
and to have it declared, that he could not diſappoint her expectation by any 
gratuitous deed. 

Alledged for the defender : The obligement being in favours of heirs of 
the marriage, and no perſon appointed at whoſe inſtance execution ſhould 
paſs, the purſuer behoved to make up her active title by a ſervice after the 
defender's death. 2. Tho' the money were employed in the terms of the 
deſtination, it would be liable to the father's debt, ſeeing the heir could 
not quarrel his predeceſſor's deed, which himſelf is obliged to implement. 

The Lords ordained the defender to implement, only by way of deſtina- 
tion to heirs of the marriage, and gave no anſwer to the concluſion of the 
declarator, March 1684, Henry Panton contra Francis Irvine. 

CCCLXVIII. Alexander Anderſon copperſmith, having, in his firſt con- 
tract of marriage, when he had no eſtate, obliged himſelf to provide the 
whole conqueſt to himſelf and his wife, or the longeſt liver, and to the 
bairns of the marriage ; and having afterwards made large proviſions to the 
children of a ſecond marriage ; the daughter of the felt marriage purſued 
her father for liquidating the conqueſt, and employing the ſame conform to 
the deſtination in the contract. 

Alleaged for the defender: That clauſes of conqueſt being mere deſtina- 
tions, need not to be implemented ; and here the father, who was in the 
fee, had power of diſpoſing for rational cauſes, as was found in the caſe of 
Andrew Bruce and others ; and the contravention of the obligement was on- 
ly to be conſidered after the father's deceaſe in particular caſes, if rational 
or not; and the obligement in the ſecond contract could not be conſidered 
as a contravention at this time, ſeeing the conqueſt of the ſecond marriage 
might anſwer the proviſions thereof. 


Anſwered: 
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Anſwered : That obligements in contracts muſt operate in the terms there- 
of; and, as an obligement to employ a ſpecial ſum by way of deſtination, 
muſt be implemented, ſo, in this caſe, the obligement of conqueſt to bairns 
and not to heirs, in place of all proviſion, muſt be particularly fulfilled. 

The Lords found the defence relevant, and afſoilzied from the proceſs, and 
would not ſo much as declare that proviſions of conqueſt could not be diſ- 
appointed by irrational deeds, in reſpect that might incumber the defender's 
eſtate in his own life; and ſuch deeds might be cognoſced upon when they 
happened to emerge; and found, That medio tempore inbibition could not be 
ſerved upon the obligement of conqueſt. In this proceſs it was alſo pled, That 
the father had the power of diſtribution of the conqueſt among his chil- 
dren according to their deſerving ; and the purſuer having got 2500 merks 
of portion, her brother deſerved all the reſt; it was anſwered, That the 
proviſion to bairns, without reſerving a power to portion it, divides in capita: 
but this received no interlocutor, November 17. 1684, Alexander Anderſon 
contra his daughter, and Simpſon her ſpouſe. Vide ſupra, No. 365. 

CCCLXIX. A woman in her contract of marriage being obliged to con- 
vey to her huſband what lands ſhould happen to fall to her during the mar- 
riage ; and he being obliged to take the rights and ſecurities thereof to him- 
ſelf and her in conjunct fee, and to the heirs and bairns in fee; the bairns 
purſued the mother to denude in the terms of the proviſion. | 

It was alledged for the defender : That the clauſe being copulative infavours 
of heirs and bairns, the purſuers muſt ſerve heir to their father, tho' the 
proviſion would divide amongſt them pro rata, which the Lerds ſuſtained ; tho 
it was replied, That oftentimes conjunctive particles are to be interpreted 
— December 1684, Iſobel Irvine contra Be M<Kitterick her mo- 
ther. 

CCCLXX. A man being obliged in his contract of marriage to em- 
ploy 1000 merks in wadſet, &c. and to take the ſecurities to himſelf and 
her in conjunct fee and liferent, and to the heirs of the marriage in fee; 
which failing, 600 merks to return to her neareſt heirs, and the reſt to his 
heirs whatſomever. 

The Lords found, That the huſband was fiar, and that there being an heir of 
the marriage, who outlived the diſſolutron thereof, tho" he died before his mother, 
the condition of the return of the 600 merks failed, and was not purified ; albeit 
the heir was not ſerved, and that the purſuer contended a ſervice was neceſſa- 
ry to exclude the mother's heirs, February 19. 1685, John Gordon contra the 
Laird of Drum and Auchloſſin. | 

Thereafter it was a/ledged : That a conditional return of the tocher to the 
wife was not intended by the clauſe, but an abſolute ſubſtitution to her heirs, 
as heirs of proviſion to the huſband, ſo as quandicunque heredes ex matri- 
monio defecerint, there was place for the wife's heirs, as the laſt ſubſtitute. 

Which alledgeance the Lords found relevant, and decerned accordingly in fa- 
wvours of the wife's next heir, who was not only cognoſced as next to the 
wife, but alſo ſerved heir of proviſion to the huſband, March 4. 1685, in- 
ter eoſdem. 

CCCLXXI. A huſband, who ſtood obliged by his contract of marriage, 
ſufficiently to ſecure his wife in a jointure, amounting to 1000 merks a-year, 
having purchaſed ſome tenements and houſes in Edinburgh, and provided 
the ſame to her in liferent ; the Lords found that was not a ſufficient equi- 
valent proviſion to anſwer the obligement in the contract, becauſe of the ac- 
cidents of fire, and the conſiderable reparations that houſes are ſubject to; 
and therefore decerned againſt the huſband's heir to fulfil the obligement in 


the wife's contract of marriage ; and ordained her to renounce any right to 
the 
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the tenements. Here there was a clauſe in the contract, That the fund for 
the wife's jointure ſhould be employed with her father's conſent, which was 
not done, March 1685, Janet Lindſay contra John Lothian. 

CCCLXXII. Found that a wife's tocher, which her father ſtood obliged 
for in her contract of marriage, was not affectable by the huſband's credi- 
tors, but with the burden of what her huſband provided to her in the faid 
contract, there being a Synallagma in the contract, March 1685, Charles 
Laury contra Lawſons. Vide 346, 387. 

CCCLXXIII. One having purſued the Laird of Culteraus as executor to 
his Lady, for a legacy left by the defunct to the purſuer ; alledged for the 
defender, That there was 4000 merks of the tocher contracted by the de- 
funct ſtill unpaid, which debt muſt be ſatisfied before any legacy can be 
claimed, | 

Anſwered for the purſuer: That law preſumes that was paid, ſeeing 
the marriage ſtood ſeven or eight years, and the defun& had an opulent e- 
{tate in goods and money. 

Replied : The defender knowing that his wife had the ſubject of the exe- 
cutry, he was the leſs careful to get payment of what he wanted, and he 
is — to make faith, that ſo much of the tocher remained unpaid at her 
death. 

The Lords ſuſtained the alledgeance and reply made for the defender, be giving 
his oath, &c. March 1685, Culteraws contra Weers, 

CCCLXXIV. Mr. Robert Forreſt Miniſter, and Marion Rollo ſiſter to the 
Lord Rollo, being married without a contract of marriage, ſhe, after the 
marriage, renounced a compriſing ſhe had for 8000 merks upon the lands of 
Bannockburn with conſent of her huſband, and the money was uplifted, 
whereof they ſpent 2000 merks, and lent 6000 to my Lord Abbofſball upon 
bond, bearing the receipt of the money from Mr. Robert and his wife, and 
providing the liferent to them, and the fee to the bairns of the marriage; 
which failing, to Mr. Robert's heirs and aſſignies. After the death of 
Mr. Robert, and of the children of the marriage, who died after their fa- 
ther, the relict purſued a declarator that the 6000 merks in the hands of 
Abbotſhall was a part of her 8000 merks heritably ſecured in manner above 
mentioned ; and therefore ought to belong to her, becauſe, as it fell not un- 
der the jus mariti, ſo it was uplifted fante matrimonio, and ſettled upon the 
huſband and his heirs to her prejudice ; conſequently revokable as a donatio 
inter virum et uxorem. | 

Alledged for the defender: That the marriage was an onerous cauſe, 
which hinders revocation of deeds by way of proviſion to a huſband or wife, 
when there is no contract of marriage. 2. There is nothing ſettled on the 
huſband but a liferent, and the laſt fubſtitution to his heirs, failing the wife's 
own children, who were the fiars. 3. She has homologate the ſettlement 
by granting diſcharges of annualrent relative to the bond, fince her huſband's 
deceaſe. | 

Anſwered : The proviſion in favours of the huſband is at leaſt revokable 
in quantum it exceeds a rational tocher, and the 2000 merks ſpent was ſuffi- 
cient to be given ex eo capite to Mr. Robert, who had no eſtate to ſecure his 
wife in. 2. The termination, failing children, ought to have landed upon 
the wife's heirs, ſhe being left altogether deſtitute of any ſupply from the 
means of her huſband who died in debt. 3. No homologation takes off the 
benefit of revocation of a donation inter virum et uxorem, which is allowed, 
ne mutuo amore ſe ſpolient, and the diſcharges were granted before the chil- 
dren of the marriage died ; and, if they had lived, 'tis like the mother would 
not have quarrcelled the terms of the bond. * 
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The Lords found, That the 2000 merks, and the liferent of the whole booo, 
was a ſufficient proviſion in favours of the huſband, March 1685, Marion 
Rollick and her ſpouſe, contra Mr. Jobn Forreſt, neareſt of kin to Mr. Ro- 
bert. 

Thereafter it was alledged for the defender: That the money being up- 
lifted % momento that it came to the huſband's hands, it fell under his us 
mariti, ſo as he might lend it out in what terms he pleaſed. 

Anſwered for the purſuer: The money being uplifted with a defign to 
re-employ it for the wife's own uſe, it could not fall under the jus mari! ; 
otherwiſe married women would be put upon a hard dilemma to loſe heri- 
table ſums, either by the debtor's infolvency, or by their falling under the 
jus mariti, if uplifted : again, if the ſimple uplifting of what a wife has 
heritably ſecured did make it moveable, huſbands would induce their wives 
to diſpone their heritages, that the price might be carried under the jus mariti. 

Replied : When heritable ſums are uplifted fante matrimonio, with a de- 
ſign to be heritably re-employed, the jus mariti will be excluded therefrom; 
but, in this caſe, where no ſuch deſign can be proven, and there is a pre- 
ſumption to the contrary, in reſpe& there was no tocher, and the relict ac- 
quieſced and homologated the manner of the re-employing, ut ſupra, the 
money ought to fall under the jus mariti. 

The Lords found the ſums uplifted upon the wife's renunciation fell under the 
huſband's jus mariti, unleſs the purſuer could make it appear, that they were 
uplifted to be re-employed otherwiſe than is appointed by the new bond, whereby ſhe 
bas only à liferent, and the fee provided to the huſband's heirs, February 11. 
1686, inter eoſdem. 

CCCLXXV. A wife's father having obliged himſelf in her contract of 
marriage to pay the tocher to her and her huſband, and ſhe, twenty years after 
the huſband's death, having purſued his heir to make up the deficiency of 
her jointure ; alledged for the defender: The tocher being payable to the 
wife, as well as to the huſband, /ib/ imputet, that ſhe did not recover payment 
before now, that the father, the debtor, is inſolvent; and the clauſe in the 
contract, that the huſband is to add to the tocber, imports the condition of 
payment thefeof. 

Anſwered : The making it payable to the wife was but a complement, 
and jure mariti it accreſced to the huſband : again, ſhe was not valens agere 
during the marriage, nor obliged, either before or after, to do diligence. 

The Lords found the negligence only to be imputed to the huſband and his heirs, 
and not to the wife; and therefore repelled the defence, November 1685, George 
Gowan contra Margaret Forreſt. 4 

CCCLXXVI. A man being obliged in his contract of marriage to employ 
20,000 merks upon well holden land to his wife in liferent, and to the heirs 
of the marriage in fee, and execution to paſs at her father's inſtance, who 
being debtor to the huſband in as much as with the tocher made 20,000 
merks, gave infeftment out of his own ward-lands for the ſame in the terms 
of the contract; the wife, after her huſband's deceaſe, purſued his heir for 
implement of the contract, in reſpect her father's lands held ward, and were 
in danger of recognition, and her huſband could not collude with him to her 
prejudice, 

Anſwered : She being infeft before the marriage by her own father, who 
might have ſtopt the marriage, and at whoſe inſtance execution was ordained 
to paſs ; it muſt be ſuppoſed, that all parties agreed to the implementing of 
the contract by a ſecurity out of the father's lands. 
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The Lords, in this circumſtantiate caſe, found the infeftment cut of the ward- 
lands ſufficient, unleſs recognition be incurred, November 1685, Lady Kirkland 
and her ſpouſe contra her ſon. + 

CCCLXXVII. A huſband having ſeveral years after his marriage pro- 
vided his wife (with whom he had made no contract) to the liferent of a te- 
nement of land, without any clauſe in ſatisfaction of terce and third; and 
thereafter having provided her to 3000 merks of his perſonal eſtate, and to a 
liferent of the reſt in ſatis faction of the terce and third; and there happening 
to be no children of the marriage, the relict claimed the half of the perſo- 
nal eſtate, 

Alledged for the defender : That ſhe could not have both a liferent of the 
tenement, and the half of the perſonal eſtate ; becauſe, 1. The infeftment 
being before the late act of parliament, it imported an acceptation in fatis- 
faction of terce and third, without neceſſity of any expreſs clauſe to that 
purpoſe. 2. The laſt ſettlement of the perſonal eſtate was a tacite re- 
vocation of the preceeding infeftment of liferent given ffante matrimonto. 

Anſwered : By our law and practic, ſettlement of jointure upon wives 
without a clauſe in acceptation, &c. doth not cut off the right of terce; 
as was found in the caſes of the Lady Eleiſtaun, and of the Lady Craighouſe, 
2. Proviſions made ante matrimonio in favours of wives, with whom no 
contract was made before the marriage, are not revokable as donations inter 
virum et uxorem. | 

The Lords ſuſtained the reply, and found, That the wife had right to both the 
hiferent of the tenement, and to the half of the perſonal eſtate, January 1686, 
Robert and Jobn Gilliſes contra Janet Stuart. 

CCCLXXVIII. Found that a wife infeft in an annualrent of victual for 
her jointure, is liable to pay aſſeſsments and public burdens, as if it were 
money, February 1. 1686, the Lady Samford contra the tenants. 

CCCLXXIX. David Murray's creditors having adjudged his lands, and 
raiſed reduction of a prior 3 at the inſtance of Mr. James Mur- 
ray for boco merks, provided by David in his contract of marriage by 
way of deſtination to the bairns of the marriage; to which groviſion Mr. 
James had right by aſſignation from the only child of the marriage. 

The Lords found, That the daughter's right being but a deſtination, it could 
not compete with the father's true creditors ; and therefore reduced Mr. James's 
adjudication in quantum prejudicial to the true creditors, March 1686, creditors 
of Daw'd Murray contra Mr. James Murray. | 

CCCLXXX. A woman having, after a treaty of ſecond marriage, diſpo- 
ned a caldron and ſome brewing looms to her children of the firſt marriage, 
reſerving her liferent-uſe thereof, and delivered the ſame by an inſtrument 
of poſſeſſion; and the huſband being purſued for the ſame after her deceaſe, 
it was alledged for the defender, That the diſpoſition was granted contra f- 
dem tabularum nuptialium; for it was after the marriage-treaty with the de- 
fender, and there was no contract; again, the diſpoſition being made re- 
tenta poſſeſſione, it was ſimulate, and the ſubſequent marriage was a legal aſ- 
ſignation to the goods diſponed. 

The Lords decerned in favours of the children, March 1686, Janet Aber- 
cremby contra Robert Sterie: but this decreet was thereafter ſtopt. 

CCCLXXXI. A father having provided his eldeſt daughter, in her con- 
tract of marriage, to 3000 merks, and alſo obliged himſelf, that ſhe and her 
children [ſhould] ſucceed to a ſhare of his eſtate and goods, with the reſt of his 
own bairns, did, at the time of his deceaſe, after the reſt of his children 
were alſo provided, diſpone to his eldeſt fon, by a lucrative deed in /icge 
fau/lie, his eſtate, conſiſting of bonds and goods; which diſpoſition was 
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quarrelled by the daughter's children, as made in defraud of the obligement 
in their mother's contract of marriage. 

It was alledged for the defenders: That the obligement imported only 
that the daughter was not cut off from her egitim, and the father may at 
any time in his liege pouſtie diſpoſe of his moveables, even 7ztulo lucrativo, 
without regard to the /egitim, tho he could not prejudge it by a teſtamen- 
tary deed. 

| Anſwered :] The obligement imports more than a reſervation of the legal 

roviſion of legitim, or third; for the latter implies the condition, if the de- 
funct have goods the time of his deceaſe; whereas by the obligement, in 
roſpect whereof the huſband gave his wife a ſuitable jointure, the wife 
and her children of the marriage are creditors, and the contract is onerous; nor 
is the clauſe conceived thus, without prejudice, &c. but thus, I chligeme, &c. 

The Lords inclined to prefer the children, in reſpect of the obligement, 
March 1686, Irvines contra Mr. William Crawfurd. 

Thereafter it was contended for the defender : «That ſome rents uplifted 
for years during the father's life, were bona fide conſumpti. This alledgeance 
the Lords ſuſtained, inter eoſdem. 

CCCLXXXII. In a purſuit at the inſtance of a wife againſt her huſband 
concluding, That, in reſpect he had married her very young, without con- 
tract or advice of friends, and got 12000 merks of portion with her, and 
had now deſerted her, and was dilapidating his fortune, he might be decerned 
to ſecure a liferent to her, and proviſions to her children. 

The Lords found, That the defender could not be jo decerned ; but that the pur- 
fuer muſt reſt upon her legal proviſions of terce and third, December 1686, 
Dr. Borthwick's wife contra the Doctor her huſband. 

CCCLXXXIII. A man having obliged himſelf to provide 4000 merks to 
himſelf and his wife in conjunct fee and liferent, and to the bairns of the 
marriage in fee, and to pay the money to the bairns the next term after 
their mother's deceaſe ; ſhe pre-deceaſing, the children purſued their father 
for payment. 

Alledged for the defender: That the proviſion to pay the 4000 merks to 
the purſuers, the firſt term ſubſequent to their mother's deceaſe, ſuppoſed 
her to be the ſurviver, and was not intented as a renunciation of the father's 
conjunct fee. 

The Lords found the father had the liferent of the ſum during bis liſe, Fe- 
bruary 1687, Mr. Robert Irvine contra Eliſabeth and Jean Irvines. 

CCCLXXXIV. A father's diſpoſition of lands to his daughter found a ta- 
cite revocation of an anterior additional jointure provided to his wife ante 
matrimonto, out of theſe lands, July 1687, Catharine Gordon contra her ſtep- 
daughter. Vide No. 885. 

CCCLXXXV. A man having aſſigned to his father, by way of aliment, 
the ſum in a bond formerly taken by him to his wife in liferent fante ma- 
trimenio, with whom he had made no contract; in a competition after his 
deceaſe betwixt his reli& and father, it was alledged for the relict, That pro- 
viſions fante matrimonio to wives having no contract are not revocable as 
donations, marriage being an onerous cauſe. 

Anſwered : The huſband is fiar in the bond, and might alter. 2. The 
bond doth not relate to the marriage, and wives have the legal proviſion of 
third and terce ; and here the huſband hath ſettled on his wife a large pro- 
vilion, above what could have fallen to her by law, and in quantum the 
liferent of the bond exceeds the legal proviſion, it is donatio. 

The Lords preferred the father during his life, February 1687, George Gel- 
lan contra David Corſar. 

CCCLXXXVI. 
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CCCLXXXVI. George Forbes of Skellitor being obliged, in his daughter 
"Jean's contract of marriage with Duncan Schaw portioner of Crathenare, to 
pay 1000 merks of tocher, to which the huſband was to add 2000 merks, 
and employ it to him and her in conjunct fee and liferent, and to the heirs to 
be procreate of the marriage after their deceaſe, which failing, 1000 merks 
to belong to the wife and her heirs; and being obliged to employ and re- 
employ the 1000 merks of tocher at the fight of his wife's father, it fell out 
that the wife died, leaving only a daughter,who died alſo before the huſband: 
the huſband then purſued his father-in-law for the tocher. 

Alleged for the defender: That by the contract, failing heirs of the mar- 
riage, the 1000 merks was to belong to the wife's heirs, and de facto that caſe 
hath exiſted. : 

Anſwered : The purſuer was fiar, and the wife's heirs were but ſubſtitute 
to him by the clauſe of ſucceſſion, which failing, and fo had no preſent in- 
tereſt during his life, and after his death muſt be liable to his debts contra- 
cted, or to be contracted for onerous or rational cauſes, as in Andrew Bruce's 
caſe. 2. The condition fazling heirs to be procreate, did not exiſt, in ſo far as 
there was a child procreate which ſurvived the diſſolution of the marriage. 

Replied : Such proviſions to wives and their heirs being onerous, they 
cannot be ineffectual; and whether conceived by way of ſucceſſion, or of a 

diſtin obligement, perinde eſt ; for writers of contracts, eſpecially in the 
Highlands, are not obliged to know theſe ſubtleties. 2. The condition fail- 
ing heirs of the marriage, doth not fail by the naked exiſtence of heirs ; 
but quandocunque deficiunt, there is place for the ſubſtitute. 3. The other 
clauſe to employ and re-employ at the Fender abt, imports a qualified ſee in 
the huſband, and an obligement in favours of the wife's heirs deſignative, and 
not as heirs ſubſtitute to him. | 

Duplied : That in Andrew Bruce's caſe, December 1. and 21. 1680, tho 
the obligement to re-employ was included in the contract, yet the Lords found 
the wife and her heirs to be heirs of proviſion to the huſband. 

The Lords feund the wife and her heirs to be heirs of proviſian to the huſband, 
and decerned the wife's father to pay the 1000 merks to the huſband, who was 
conjeintt fiar thereof ; but ordained the huſband to re-emplcy the Jame in the terms 
of the contract of marriage, er to find caution for that effeft, he being but a 
qualified fiar. And found, That the exiſtence of the heir of the marriage did not 
exclude the ſubſtitution. But they did not confider how far the wife's heir 
would be liable to the huſband's creditors, or his deeds for rational cau- 
ſes. And this interlocutor differs ſomewhat from Andrew Bruce's caſe, where 
the Lords did not ordain him to employ either the tocher or the conqueſt, 
conform to the contract, tho' there was an obligement to employ and re- 
employ the tocher and his ſtock at the ſight of the wife's friends, Nevem- 
ber 10. 1687, Duncan Scham contra Forbes of Skellifor. In the reaſoning there 
was difference made between ſubſtitutes for onerous cauſes, as to the huſband 
or granter's power of burdening them. Vide No. 390, 393. 

CCCLXXXVII. Scot of Hetherwick having, in his contract of marriage, 
diſponed his lands to heirs male, and obliged himſelf, failing ſons of the 
marriage, to pay to one daughter 8000 merks at her age of ſixteen years; 
and the daughter, after her mother's death without a ſon, having married 
Ogilvy of Newgrange without a contract, or the father's conſent, the hu- 
{band's creditors arreſted the tocher in the father's hands, as falling under the 

jus mariti, and purſued a forthcoming. 

Alledged for the defender: That the proviſion being made by him, with 
a proſpect of getting his daughter a match, it muſt be liable to the implied 
condition of a tocher, viz. that ſhe be ſecured in a jointure, ie 

ere, 
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here, where the ſum was not aſſigned by the daughter, but fell by the mar- 
riage under her huſband's jus mariti, it ought to be liable to ſuch rational 
proviſions as might have been demanded and agreed to, if there had been 
a contract. 

Anſwered for the purſuers : That marriage being a legal aſſignation, it ef- 
fectually tranſmits the right of moveables, and the wife having taken her- 
ſelf to the legal proviſion of terce and third, ſhe cannot have the benefit of 
the conventional; ſo the right of the 8000 merks, which was in the wife's 
perſon, muſt fall under the huſband's jus mariti : for altho' he hath no e- 
ſtate to afford her a jointure out of, he may acquire one, and utcungue the 
tocher is his, even as ſhe would get a terce or third tho' ſhe had no tocher. 

The Lords conſidered this as a new caſe, and found, That the tocher was 
due to the huſband ; but that it was liable for a proviſion of jointure to the wife, 
not exceeding the annualrent of the Bo00 merks, in caſe ſhe was not otherwiſe ſe- 
cured the time of ber huſband"s death : but did not ſubject any part of the fee 
to that burden. The father was here debtor and contractor; but the inter- 
locutor may be drawn to the caſe of wives having no parents alive, or wi- 
dows, tho' this difference would appear, that a wife at her own diſpoſal, by 
marrying, ſeems to yu from all conventional, expreſs, or implied ſecurity, 
and to take her to the legal, November 10. 1687, the creditors of Ogiluy of 
Newgrange, contra Scot of Hetherwick. Vide No. 346, 372. 

CCCLXXX VIII. James Tennent younger of Carnes, being obliged in a minute 
of contract, anno 1634, with Jean Somervel, to procure himſelf infeft in his 
father John's lands, and in the conqueſt, and then to infeft the heirs of the 
marriage whereupon he was inhibited anno 1637. The father diſponed a 
part of his lands to his ſaid ſon James, and to his heirs male of the mar- 
riage ; Which failing, to other heirs male: and theſe in the laſt termination 
having failed, there was a gift of ultimus heres obtained, and a declarator 
purſued at the inſtance of the donatar. | 

e for the heir of line female: That ſhe had right by the contract 
1634. | 
* The clauſe in the contract being but a deſtination, might be 
altered by the father, who was fiar, notwithſtanding the inhibition, which fell 
with the ground thereof. 

Replied : The clauſe, by the conception of it, is an expreſs obligement, 
not a deſtination in the terms of which failing, &c. 2. Tho' it were a deſti- 
nation, it cannot be evacuate by another deſtination to heirs male, more than] 
deſtinations in firſt contracts can be altered by deſtinations in ſecond contracts; 
and altho' ſuch clauſes did not hinder parents to ſpend or diſpone for one- 
rous cauſes, or to ſtrangers, yet they may be effectual to prevent any con- 
trary deeds in favours of heirs, in reſpect of whom theſe prior clauſes are 
of the nature of obligements, and the tailzie 1637 doth not extinguiſh the 
obligement in favours of heirs of the marriage by the firſt minute, which is 
preſtable by the heirs of tailzie, and by the donatar guoad valorem. 

2. It was alledged for the donatar : That the minute was preſcribed, not 
being purſued on within forty years. 

Anſwered : While there were heirs male living, who were alſo heirs of tail- 
zie, the female heirs of line were non valentes agere. 

The Lords confidering, that the proviſion in the minute of contract 1634, 
was ſomewhat more than a deſtination, ordained the point to be heard in 
Preſence, and, in the mean time, recommended a ſettlement to the parties ; 
but ſuſtained the interruption of the preſcription, November 22. 1687, Tho- 
mas Somervel contra Ingleſtan and Captain Tennent. Upon the new hearing a 


point occurred, which made them wave the import of the foreſaid clauſe Hon 
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the minute, vig. That the tailzie 1637 was not of theſe lands contained in 
the minnte, December 1687, inter eoſdem. | 

CCCLXXXIX. There being a proviſion in a contra, that in caſe the 
huſband died before his wife, leaving children, one or more, unprovided, and 
unforisfamiliate, then ſhe ſhould reſtrict her jointure to the half; and one 
child having ſurvived the father, and died within a few months after, the 
relict was purſued to reſtrict. 

Alledged for the defender : That the deceaſed ſurviving child being heir, 
and having both the fee and ſome tenements unliferented, cannot be ſaid un- 
provided. 2. The clauſe of the contract was calculated for a ſubſiſtence of 
the children, who now are dead, and ſo need none. 

Anſwered : By children unprovided we are not to underſtand ſuch as have 
no legal proviſion, but ſuch as have no bonds of proviſion. 

The Lords found tbe wife ought to reftrif to the half, November 22. 1687, 
William Robertſon contra Eliſabeth Binning. | | 

CCCXC. A man being obliged to provide 400 merks to himſelf, and 
to the bairns to be procreate of the marriage ; which failing, the one half to 
his heirs, and the other half to hers, to be divided at the time of the firſt 
of their deaths; the wife's heir purſued for her half. 

Alledged for the defender : That the condition did not exiſt, in ſo far as 
there was a child procreate that ſurvived the diſſolution of the marriage two 
years, and was executor confirmed to his mother. 2. The time of dividing 
being at the diſſolution of the marriage, the exiſtence of the condition muſt 
be then conſidered. | 

Anſwered : The ſubſtitution of the wife's heir by the ſucceſſory clauſe, 
which failing, &c. imports quandecunque defictunt, otherwiſe tailzies would be 
frequently evacuated. ke f 

The Lords, in reſpect of the ſpeciality of the time of divideng, found the ſub- 
ſtitution did expire by the child's outliving the diſſolution of the marriage, De- 
cember 8. 1687, Alexander Hamilton contra Andrew Wilſon. Vide No. 863. 

CCCXCl. A huſband, in his contract of ſecond marriage, having provided 
his wife to a liferent of the annualrent of 3400 merks, and of the half of the 
conqueſt ; and it being expreſsly declared, that he had then lands and wad- 
ſets, extending to L. 11000 Sco7s, which ſhould not be reckoned conqueſt ; 
the wadſets were redeemed, and lands fold, and the money employed up- 
on perſonal ſecurity, bearing date after the marriage, and mentioning, that 
it was the product of the redemption or ſale; after the huſband's death, the 
wife claimed a liferent of all the ſums in the ſecurities bearing date after the 
marriage. 

Alledged for the defender: The L. 11000, and all debts due at the hu- 
ſband's death, whether contracted in the firſt or ſecond marriage, muſt be 
firſt deduced ; ſeeing conqueſt is only conſidered debitis deductis. 

Anſwered : Altho it be declared that the wadſets and others condeſcend- 
ed on, extending to L. 11000, was the huſband's eſtate at the time, yet he 
might have ſpent that money ; and the defender ought to prove, that the 
bonds in queſtion were the product of the eſtate. 2. "Tis juſt. that the debt 
contracted during the firſt marriage, ſhould affect the L. 11000. 3: The 
proviſion of 4000 merks to a daughter of the firſt marriage, paid after the 
ſecond marriage, ought to be allowed in part of the L. 11000, which pro- 
bably was reſerved for the children of the firſt marriage. __ 

The Lords repelled the three anſwers, and found, That all debts reſting at the 
huſband's death, ought to be paid before conqueſt can be confidered ; and that be 
might portion the daughter of the firſt marriage, which portion ought to be deduced 
without diminiſhing the L. 11000, before the extent of the conqueſt can may 
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dered, altbo the father did not expreſsly burden the conqueſt with the proviſion, but 
indefinitely paid it. Here there was no obligement upon him to take 
the ſecurities of what he ſhould conqueſt to his wife in liferent ; but the 
clauſe is, that ſhe accepts of the jointure of the annualrent of 3400 merks, 
in full ſatis faction of all, &c. excepting the liferent of the half of the con- 
queſt, which is provided to her, December 6. 1687, Frazer contra Frazer. 
Vide No. 349, 352. 

CCCXCII. A wife being empowered in her contract of marriage, to diſpoſe 


of 1000 merks of her tocher, failing heirs procreate of the marriage, and 


there being a child of the marriage, who died before the diſſolution thereof 
the wife diſpoſed of the 1000 merks in favours of her brother, who pur- 
ſued for it after her deceaſe. 

Alledged for the huſband : That the faculty was but a conditional nega- 
tive, never purified ; for there were heirs procreate, in ſo far as there was 
a child of the marriage, who was heir — and bairns are not procre- 
ate heirs, the ſenſe of the clauſe being i liberos non ſuſceperit, and not þ ,- 
ne liberis deceſſerit. And the Lords in Turnbull's caſe, January 27. 1630, 
found the exiſtence of a child, who died before diſſolution of the marriage, 
did evacuate the proviſion in a clauſe failing heirs procreate to ſucceed to 
the lands, and that by an heir to ſucceed, was underſtood a child that might 
have ſucceeded. 

Anſwered for the purſuer : That the clauſe bearing heirs and not bairns, 
imported a ſurviving child. 2. It was the intereſt of the wife to have power 
to diſpoſe of a part of her tocher, when it goes to ſtrangers, which the bare 
exiſtence of a child did not take off; ſo it was found in Dunfermling's caſe, 
June 1676, and January 1683, and in Ofwald's caſe, June 1680, that the 
bare exiſtence of a child, dying before diſſolution of the marriage, did not 
evacuate a proviſion of this nature. 

Replied : The clauſe in Dunfermling's contract was in caſe of no iſſue, and 
the clauſe in Ofwald's caſe was in caſe the wife deceaſed without bairns 
procreate of the marriage; both which related to the period of the diſſolution 
of the marriage, and not to the time of procreation. 

The Lords found, That the procreation and exiſtence of the child did evacuate 
the provifion, tho it died before diſſolution of the marriage, December 1687, Bal- 
lantyne of Corhouſe, contra John Scot. 

CCCXCIIL. A man having obliged himſelf in his contract of marriage, 
to provide his lands to the heirs of the marriage; which failing, to his wife's 
heirs, executors and aſſignies, did, after her deceaſe, commence a declarator, 
That the clauſe was exorbitant, and that the wife's heirs being liable as heirs 
of proviſion to him, he as fiar might diſpoſe of his eſtate. | 

The Lords conſidering, that this was a proviſion in a contract of marri- 
age, and not a mere voluntary deſtination, they did not declare as was de- 
fired ; reſerving the conſideration of the particular deeds when done by the 
huſband, in their proper place, according as they ſhould be found rational 
or not, December 1687, William Kinſman contra John Scot. Vide No. 386. 

CCCXCIV. A wife being provided to the liferent of lands, with a provi- 
fion, that in caſe there ſhall be an heir male of the marriage ſurviving his 
father, ſhe ſhould be ſo much reſtricted in favours of the heir male during 
his life ; and ſuch an heir male having ſurvived his father, the father's cre- 
ditors ſought to affect the ſuperplus of the relict's liferent, over and above 
the reſtricted quantity, during the heir male's lifetime, as being a proviſion of 
aliment to him. | 

Alledged for the heir male : That it could not be claimed by his father's 
creditors, ſeeing it proceeded from his mother. 

Anſwered : 
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Anſwered : If ſuch a preparative were allowed, parents might eafily diſ- 
appoint their creditors, by providing their wives largely, with an obligement 
upon them to reſtrict in favours of children. 4 

The Lords inclined to think, that if the wife's * 1 as any wiſe ex- 
orbitant, the exceſs provided for the children would be liable to the father's 
creditors; but the point was not voted, June 1688, 2 nedy and Fergu- 
ſon contra John Martin. 

CCCXCV. James Chalmers Advocate, in his ſecond contract of marriage, 
being obliged to add 20000 merks to 10000 merks of tocher, and to em- 
ploy the whole at the next term after the marriage, upon good well-holden 
land, or other ſufficient ſecurity, to himſelf and his wife in conjunct fee, and 
to the bairns of the marriage in fee; the bairn of the marriage, a matter of 
thirteen years after the death of both his parents, purſued s elder brother, 
heir of the firſt marriage, to implement the contract, b — the 
L. 20000 in the terms thereof, and to pay the annualr t thereof ſince 
the father's death. 

Alledged for the defender: No proceſs at the inſtance of the purſuer, be- 
cauſe he is not cognoſced a bairn of the marriage. 2. The father was obli- 
ged to provide the conqueſt of the firſt marriage to the defender, and the 
bairns of that marriage, and he had not ſo much over the conqueſt as was con- 
tracted with the purſuer's mother. 3. The obligement being a deſtination to 
the bairns of the marriage, no annualrent is due till the actual implement; 
and the purſuer might have been more diligent to have got the contract 
implemented. 

Anſwered : Tis notour that the purſuer is a halen the marriage, and 
hath been alimented as ſuch by the defender. 2. The defender is heir ſer- 
ved, and fo liable to the father's obligements, tho' his eſtate ſhould not an- 
ſwer the burden. 3. The obligement to employ L. 30000 upon land, im- 
ports that the money was not to be unprofitable ; and as it would have paid 
annualrent to the wife during her liferent, ſo it ought to do to the pur- 
ſuer. 

Replied : The purſuer's right is a kind of ſucceſſion, and differs from ſuch 
an obligement in favours of a ſtranger ; and being ptetiſely to employ the 
L. 30000, he doing that fulfils it in ferminis. 

The Lords repelled the firſt and ſecond alledgeances, in reſſ et of the replies, 
and allowed the parties a further hearing as to the third, concerning the annual- 
rent of the money fince the father's death. Thereafter an amicable ſettlement 
was recommended to the parties, Fuly 28. 1688. 

CCCXCVI. It being provided in a contract, that the half of the tocher 
ſhould return to the wife, in caſe ſhe died without children on life, the 
Lords found, That the exiſtence of bairns, who died before the wite, did 
not evacuate the condition of the return of the tocher, as being co/lata in tem- 

us mortis uxoris, July 12. 1688, William Smeiton contra Thomas Cuſhney. 

CCCXCVII. A huſband being obliged to employ the tocher on ſecurity 
to his wife in liferent, and to the hairns in fee, he after her death aſſigned it 
for onerous cauſes, and the aſſigny purſuing the cedent's father-in-law for 

ayment ; 

It was alledged for the defender : That the huſband was obliged to imple- 
ment the contract; and albeit he might uplift the money, there being no 
obligement upon him to re-employ, or creditors might affe& it, yet it could 
not be aſſigned before implement. 

Anſwered : The wife being now dead, and the obligement to employ be- 
ing but a ſimple deſtination quoad bairns, tis fruſtra to implement. 2 
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The Lords decerned the money to be paid to the aſſigney, upon his finding cauti- 
on to be liable to the bairns for any pretence or rele ch had to the money after 
tbe father's death, July 1688, John Brown contra Alexander Young and Sir 
Mark Carſs aſigney. 

CCCXCVIII. By contract of marriage betwixt my Lord Collingtaun and 
his ſecond Lady, my Lord having obliged himſelf to employ what he ſhould 
conquiſh, or any ſums of money he ſhould receive payment of as due to him, 
and to take the rights and ſecurities thereof to himſelf and his Lady, and 
longeſt liver, in conjunct fee; and having renounced his jus mariti of thirty 
fix chalders of victual that ſtood in the Lady's perſon, which obligement 
ſhe accepted in ſatisfaction of all ſhe could aſk or claim of jointure, terce or 
third, except the houſe or park of Collingtoun ; the Lady after her huſband's 
deceaſe purſued his ſon and heir, this Lord Coll;ngtoun, for a liferent of a great 
ſum alledged conqueſt by the father, the purſuer's huſband, ariſing from fees 
and penfions from the King, with which he had purged old wadlets and in- 
cumbrances upon his lands, upon theſe grounds ; 1. That the money con- 
queſt muſt be repute extant, in ſo far as the wadſets of the lands now re- 
deemed, are ſurrogate in place thereof ; eſpecially the Lady having quit her 
terce of the lands which are now freed, and which ſhe would have fallen 
to in caſe he, in contemplation of the ſaid obligement of conqueſt, had re- 
nounced. 2. The caſe where a wife is competently provided by her contract, 
obligements of conqueſt do uſually admit of ſome extenſion, for proviſions 
to children of a former marriage, which is debitum naturale, and for rati- 
onal deeds where no fraud appears ; yet that cannot be pleaded here where 
the conqueſt is the wife's principal proviſion ; and it could not be eſteemed 
a rational act, to take the conqueſt of the ſecond marriage from the bairns 
thereof, and give it to the eldeſt fon of the firſt marriage. 3. The other al- 
ternative clauſe, or any ſums of money he ſhould receive payment of, &c. clears 
the deſign, and is exegetic of the conqueſt; and all the penſions, ſalaries, &c. 
were received, and were due. 4. "Tis the general rule, That all acquired 
during a marriage, and remaining at the diſſolution thereof, or employed 
to ſatisfy debts of former marriages, ſhould be reckoned conqueſt ; and any 
ſpecial exceptions are not applicable to this caſe, and never allowed but when 
the wife is aliunde competently provided by her huſband, and the diſpoſal 
rational; neither of which can be here ſublumed on. Middery's caſe was 
2mong heirs of line and proviſion, No. and contained other ſpeciali- 
ties; what is here advanced may be confirmed from ſeveral decifions, March 
4. 1623, Steen contra Robertſon, July 3. 1627, Lady Dunfermling contra her 
ſon, January 11. 1632, Lady Binning contra Hadden, and June 1676, 

Earl of Dunfermling contra Lord Callendar. 

Anſwered for the defender : By the law and cuſtom of this kingdom, no- 
thing was conſidered conqueſt but what remains free at the diflolution of the 
marriage, and the huſband being fiar of the conqueſt, he might ſpend and 
debauch the ſame, and much more might he pay his debts contracted be- 
fore the marriage, which is a rational and prudent deed ; nor is conqueſt 
(which is but — and often adjected as a compliment) to be confi- 
dered ſo ſtrictly as poſitive obligements. Again, nothing of the conqueſt 
was remaining; and i the Lord Collingioun had cleared his old eſtate of 
debt, that was rational, and was not repute conqueſt in Niddery's caſe, nor 
yet liable as ſurrogatum. 2. The Lady having the houſe and yards, and 
the liferent of the ſums due the time of the contract, (which is conſiderable) 
and thirty ſix chalders of victual by the firſt marriage, ſhe is plentifully pro- 
vided ; whereas the defender hath a great family of children, and but a ſmall 
fortune. 3. If the other clauſe, or to receive fayment, &c. had been exege- 
tic, 
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tic, it had been a tautology, but it is a diſtinct poſitive obligement as to a con- 
junct fee of all ſums then due to my Lord that he ſhould receive, which are ſtill 
in my Lord Huntley's hands never received. 4. My Lord Collingtcun, the purſu- 
er's huſband, ſold lands to the value of 10,000 merks, for the payments, and her 
portion was likewiſe employed for that end, tho' renunciations were always 
taken, and not aſſignations, the hazard of conqueſt not being apprehended : 
ſo that it cannot be preſumed that the debt was purged with conqueſt-mo- 
ney ; and to confirm what is advanced decifions were alſo adduced, February 
9. 166g, Cowan contra young F 1676, Littlejohn's caſe, Fuly 19. 1679, 
Morice contra Morice, February 10. 1629, Oliphant contra Finme, July 15. 
1673, Robertſon contra Robertſon, December 8. 1687, Frazer contra Fra- 
zer, where the conqueſt of a ſecond marriage employed for paying the 
debt of the firſt was ſuſtained, tho' a conſiderable eſtate fell to the heir of 
the firſt marriage, which the huſband had before the ſecond marriage. 

The Lords affoilzied the defender; upon which the purſuer appealed to the 
parliament, where the decreet was turned into a * and reviewed. 


DECLINATOR 


CCCXCIX. Found that by the late act of parliament the degrees of af- 
finity reached only to that of father, ſon,and hrother ; and not to nephew, bro- 
ther's ſon, &c. ſeeing properly thoſe in that degree are either conſanguineans, 
or abſolute ſtrangers ; e. g. a brother-in-law's fon by my ſiſter is not inis, 
but conſanguineus to me; and a brother-in-law's ſon by another wife than my 
ſiſter, is not inis to me, but an abſolute ſtranger, ſeeing affnitatis nulla af- 
fanitas : it was pleaded, That by the ſaid act only the affinity of focer, levir, 
gener, father, brother, and ſon-in-law, was meant, which ariſes by a con- 
junction with a conſanguinean, and not the affinity of vitricus, privignus, &c. 
ſtep-father, ſtep-ſon, &c. But this point was not determined, March 1682, 
Mr. Hugh Maxwell contra my Lord Newtoun ; where it was alſo debated if a 
judge might be as well declined upon his wife's account, as upon his own, 
March 1682. Vide No. 806. - 


DECREE TS. 


CCCC. Found that a purſuer ought to prove his libel, tho' not expreſsly 
denied by the defender ; and a decreet was turned into a libel, becauſe the 
libel on which it proceeded was not proven, albeit the defender did not po- 
ſitively deny it in his defence, ſeeing his procurators did not expreſsly acknow- 
ledge it; and the ratio rationis was becauſe the defence denying the libel is a 
thing of courſe, which clerks often forget to mark, or the defender's procu- 
rator forgets to make, March 1682, Preſlongrange contra Sir fohn Sinclair of 
Long formacus. 

CCCCI. A decreet being obtained for the demoliſhing of a dove-cote up- 
on a new foundation, becauſe the builder had not ten chalders of victual, 
conform to the act of parliament ; the Lords found, That the party was not 
obliged to demoliſh the dove-cote, ſeeing the houſe might be employed to 
ſome other uſe ; but decerned the defender to build up the head of the 
dove-cote, ſo as doves could not enter, and to continue it ſo till he acquired 
an eſtate conform to the act of parliament. Here the dove-houſe did not 
conſiſt of a few holes, which are uſual on the top of another houſe, but 
contained five or fix hundred holes, November 1682, Durie of Grange contra 


heritors of Burnti/land. a 
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CCCCIL. In the competition betwixt the children and the'creditors of Mouſ- 
wall, December 16. 1679, the Lords having ſuſtained it relevant to elide a re- 
duction, upon the act of parliament 1621, of bonds of proviſion granted by 
a father to his children, that he, at the time of granting theſe bonds, had 
an eſtate ſufficient for theſe bonds, and all his other debts; and having or- 
dained the creditors to condeſcend upon, and inſtruct that debt the father 
then had, and the children to inſtruct what eſtate he then had, there was a 
probation adduced as to both ; and particularly it was found proven, that 
the lands of Mcuſwall were worth L. 2300, by the computation whereof at 


ſixteen years purchaſe, it appeared, that the father had then a ſufficient e- 


ſtate ; of which decreet reduction was raiſed upon this reaſon, that the fee 
of the lands being, at the granting of the bond of proviſion, in the perſon 
of the granter's ſon, theſe lands could not be reckoned any part of the grant- 
-er's eſtate ; and ſeeing this reaſon did not concern the juſtice of the Lords 
decreet, but an error in fact, as to the explication in the prohation, the Lords 
ought to turn the decreet into a libel, and to confider only that part of the 
probation relating to the father's eſtate : and if the fee which in the ſon's 
perſon before the bond of proviſion be ſubduced, the father's eſtate will not 
anſwer any wiſe to his debt; ſo that the children's right ought to be redu- 
ced. And in the like caſes between the Lord Bargeny and Pinkel, and alſo be- 
tween Stark of Killermonth, and one Heriot, where the probation led and ad- 
viſed was found after extracting to have been adviſed upon a miſtake, as not 
directly concerning the point to have been proven by the act, the Lords 
turned theſe decreets into libels. 

Anſwered for the children: Decreets of ſeſm̃ion in foro are the great ſecu- 
rities of people, and cannot be taken away by any pretence of miſtake or in- 
iquity. 2. Tis probable, tho' the decreet did not expreſs ſo much, the 
Lords found the fee's being in the ſon's perſon did not alter the caſe, ſeeing 
it was liable to the creditors reduction, as being poſt contradtum debitum, and 
ſo no impediment to hinder the father to grant bonds of proviſion. 

Redlied : It ſuch miſtakes were not remedied, it were in the power of the 
clerk and the party to obtrude impertinent probations, which meet not 
the act, which would be a dangerous preparative, 2. The eſtate could not 


be reckoned the father's, who was denuded of the fee; and altho the diſpo- 


fition to the ſon might be reduceable, at the inſtance of the granter's ante- 
rior creditors, yet the father was thereby truly denuded, and they were not 
obliged to run the hazard or expence of a tedious proceſs of reduction: for 
the father doing omne quod poterat to denude himſelf, muſt be conſidered as 
an effectual denuding guoad him and his children; and are not gratuitous 
bonds, tho' reduceable as lucrative deeds pot contractum debitum, at the in- 
ſtance of anterior creditors for onerous cauſes, computed always as a part 
of the granter's debt ? 

The Lords turned the decreet into a libel. 

In the firſt proceſs there having been two liferents condeſcended on, as a 
part of the debt upon the father's eftate, the Lords did formerly modify 
the old Ladies to five years annuity, and the young Ladies to ſeven, altho', 
at the time of the adviſing, in amo 1679, theſe liferents had run for twen- 
ty ſix years, and the liferenters were then alive: but now they were of o- 
pinion, that all liferents in this caſe ſhould be reckoned according to the 
full extent of the burden upon the eſtate at the time of adviſing, and ſome 
conſideration for the time to run after advifing : for altho' at the time of 
granting bonds of proviſion, it had been rational to have conſidered liferents 
according to the age of the party, ſeeing long life and a ſudden death were e- 
qually contingent. But now, when the thing is certain, it ought to be = 
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dered as it fell out, and if the liferenter had lived but one year after the 
bond of proviſion, it ought now to be conſidered but as the debt of one year's 
annuity, and not five or ſeven. But this was not voted. 

In this proceſs it was alledged, That altho' perſons having ſome debt, 
and a conſiderable eſtate, might diſpone or grant bonds lucrative, yet they 
ought not to diſpoſe upon the ſecure, conſpicuous, and acceſſible part of his 
eſtate lucrative, and leave anterior creditors to expiſcate and find out the re- 
maining part, which may be much more inconvenient for the creditors than 
what is diſponed, and upon the credit whereof they lent their money : be- 
fides, there ought not to be an exact compenſation. betwixt a debtor's eſtate 
and his debt, the time of his diſponing lucrative, or granting ſuch bonds; 
but there ought to be a large reſerve to anſwer the hazards and charges that 
creditors are frequently put to, in recovering their debts after fuch fraudu- 
lent deeds, and the eſtate ought likewiſe to be conſpicuous and acceflible 
by the anterior creditors. But there was no occaſion for pronouncing inter- 
locutor upon this point, December 20. 1682, Lord Qyeenſberry and creditors of 
Mouſfwall contra the children. 

Thereafter the children alledged, That their father could not be ſaid to 
be bankrupt, ſeeing he muſt be repute to have had the fee of the eſtate of 
Moufwall at the date of their bond of proviſion, ſeeing the creditors were not 
prejudged by the diſpoſition to the fon, which was reducible at their in- 
ſtance upon the act 1621. 2. That he had a liferent by reſervation, of a 
wood worth 1000 merks. 3. That he died infeft and in poſſeſſion of an e- 
ſtate about Dumfries, worth 12000 merks per annum. 4. That he had a 
debt due to him by Hampsfield, and another by my Lord Herries, which 
were good debts in the year 1654, at the time of the granting the bond of 
proviſion, tho' now they be grown worſe by the creditors neglet. 

The Lords found, That the father having diſponed the fee, it could not be looked 
upon as part of his eſtate. 2. That the father's hferent, tho' by reſervation, gave 
him only right to uſe the word for neceſſary uſes, and repairing of houſes, but not 
to ſell the ſame, unleſs the wood had been in uſe to be diſpoſed of, and divided by year- 
ly haggs. 3. That the lands about Dumfries, which belonged to one Room of Dal- 
ſwintoun, and were appriſed from him by his own creditors, and peaceably poſ- 

felſed by them for many years, was not a clear and acceſſible eſtate, and fo not to 
be conſidered as a part of the condeſcendence. Here there was a great pre- 
ſumption, that old Mauſeall's right to theſe lands was but a truſt in his per- 
ſon. 4. That the debtor having been a man of. a conſiderable fortune when his 
debts were contracted, he ought not to have ſecured his younger children's provi- 
ions upon his lands, by a reſervation in the eldeft ſon's infeftment of fee, and left 
his creditors to ſee after moveable debts due to him, moſt part whererf are now 
deſperate, without any neglect of the creditors, who having only the benefit of a 
clauſe of rehef as cautioners, could not do diligence againſt any part of the debtor's 
eftate, till they were diſtreſſed. ſeveral years after his deceaſe ; beſides, ſome of theſe 
debts are confirmed by the children in their father's teſtament, and uplifted: and theſe 
bonds not being a viſible and acceſſible eflate, the Lords preferred the creditors, 
and reduced the children's right, in ſo far as it did prejudge anterior creditors, 
March 1684, inter eoſdem. 
 CCCCLII. Mr. Thomas Learmonth having complained to the Lords by 
bill in his own name, That a decreet againſt his deceaſed client, the Laird of 
Ratho, a tutor for whom he had compeared, was ſurreptitiouſly extracted in 
terms different from the minutes; and thereupon the Lords having or- 
dained the decreet to be re-produced, Mr. Thomaz inſiſted upon his new de- 
fences, which occaſioned new interlocutors : but the purſuer perceiving that 
the apparent heir, who bruiked the defunct's eſtate by an expired appriſing, 
| lay 
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lay by, and did not crave any amendments to ſhun a paſſive title, he alledged 
there could be no rectification of the decreet, unleſs there was a lawful contra- 
dictor, and that Mr. Thomas's mandatum as Advocate, expired with the death 
of the tutor; and tho' the defunct's other creditors ſhould concur, as they 
do not, yet they could only crave that the decreet ſhould be conform to the 
minutes that were paſt before the defunct's deceaſe : but an advocate who 
had no intereſt could crave no rectification. 

The Lords adhered to the new rectiſications craved by the Advocate, they being 
materially juſt, th there was no other contradictor, January 1684, Mr. Thomas 
Learmonth againſt Thomas Wiljon and his wife. This was irregular. Caſtle- 
bills Pratt. tit. decreets. No. 33. | 
CCCCIV. Found that a decreet-arbitral, whereof the matter in difference 
was depending in a proceſs, was not reducible upon leſion ultra dimidium, 
more than if there had been a tranſaction ; ſeeing the matter being uncer- 
tain and litigious, the leſion could not be known, January 1684, Agnes Baird 
contra Robert Stuart. | 
CCC. In the reduction of a decreet of declarator of extinction of 
an appriſing, upon this ground, That ſome of the witneſſes adduced in 
the probation were not purged, others had not cloſed their depoſitions 
with the aſſertive clauſe, that it was true, and ſome had not ſigned, nor 
ſworn that they could not write; fo that in effect the witneſſes were injura- 
ti, tho' the commiſſion bore they were ſolemnly ſworn, which is but the 
judge's aſſertion. 

The Lords, in reſpect the decreet was in foro, and extracted ſeveral years 
ago, would not review the probation, November 1684, Falconer contra Ken- 
neir. 

CCCCVI. A decreet being quarrelled in the perſon of a ſingular ſucceſ- 
ſor to the obtainer thereof, upon this ground, That it was ſurreptitiouſly ex- 
tracted, without adviſing the probation that was lame and defective. 
It was anſwered : That the decreet is opponed, bearing, that the probati- 
on was adviſed ; and the import of a probation by witneſſes cannot be re-con- 
ſidered now after twenty years, wherein it was never quarrelled. 

Die Lords refuſed to review the probation, January 1685, Andrew Martin 
contra Bailie Thomas Craufurd. Yet in the cauſe between the Laird of Troup 
and Innes, adviſed in January laſt, a part of an interlocutor being queſtioned 
by a bill the next day before extracting, the Lords, for clearing the grounds 
they went on in determining that point, read over the depoſitions; but found 
no ground to alter. 

CCCCVII. A decreet being. quarrelled upon this ground, That the Lords 
had miſtaken the probation, in finding a piece of burnt land to lie within 
the purtuer's march, which is convelled by ocular inſpection; the Lords re- 
commended an amicable ſettlement to the parties, and, in caſe that took no 
effect, appointed two of their number to make a new viſitation, Gordon Par- 
ſon of Banchery, contra Laird of Elfck, March 1685. 

CCCCVIII. A decreet being ſtopt upon a bill given in by the defender, 
which was ordained to be ſeen and anſwered, and the defender having died be- 
fore adviſing of bill and anſwers, the Lords proceeded to adviſe then, and find- 
ing nothing alledged relevant to make any alteration of the terms of the de- 
creet, ordained the ſame to be extracted without transferring paſ/ve, January 
1686, William Burgh contra Sir William Sharp. 
 CCCCIX. A decreet at an aſſigney's inſtance, being quarrelled as ultra 
the purſuer's title, in ſo far as, tho' two of four cautioners were difcharged, 
and excepted from the aſſignation, and the defender, then purſuer, repre- 
ſented another of theſe cautioners, decreet was taken againſt the purſuer, 
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(then defender, who repreſents but one of the four cautioners) for three parts 
of the debt. 

Anſwered : The reaſon was competent and omitted, in reſpect the aſſig- 
nation was given out in proceſs, and decreet pronounced thereon in foro con- 
fentrofiofiſſime. 2. Res eft homologata et tranſatta, the defender having gotten 
an abatement of the ſum decerned, and diſcharged the decreet. 

Replied : The defender being in dolo to take out a decreet in ſuch, terms, 
competent and omitted cannot be obtruded, tho' the purſuer's advocates had not 
obſerved the error. 2. What the purſuer did in obedience to the decreet, 
cannot be conſtructed homologation, which is aus voluntarius, ſeeing he 
was under the laſh of a charge of horning upon the decreet at the time. 
3. The defender's dole ought to open the tranſaction ; and the purſuer now 
inſiſts, as repreſenting a co-cautioner, for relief} of the third ſhare of the o- 
ther co-cautioner now inſolvent ; and it were hard to make the purſuer pay 
four ſhares, when two were diſcharged, and a third cautioner inſolvent. 

The Lords repelled the anſwer of competent and omitted, and homologation, in 
reſpect of the reply thereto ; but ſuſtained the tranſaction relevant, March 1686, 
David Crichton contra Murray of Skirling. In this proceſs the Lords found, 
That the aſſignation bearing, that the two cautioners were diſcharged, tho 
for love and favour, did operate a diſcharge of the half of the debt, and 
was more than a pactum de non petendo. This will be found different from 
ſome former deciſions, as ſupra, No. 245. Vie this cauſe 422. 

CCCCX. A perſon having poinded upon a decreet obtained before a ba- 
ron court, the defender purſued a ſpuilzie before the ſheriff of Lanerk, who 
found the decreet of the baron court null, and decerned in the ſpuilzie ; 
which decreet of ſpuilzie being ſuſpended, the Lords found the ſheriff, 
who is an inferior judge, could not cognoſce the decreet of another court ; 
and therefore turned the decreet of ſpuilzie into a libel, February 1687, Mur- 
rays contra Miller. | 
CCI. In a competition againſt Lady Carſe, ſhe having proponed the 
peremptory defence of res judicata, upon a decreet of abſolviture by the court 
of Holland, relating to the ſame ſubject ; 

It was anſwered for the purſuer : That the abſolviture in Holland proceed- 
ed on this ground, That the cauſa petendi there was but a copy of a military 
teſtament, which the Dutch judges looked on as a charta blanca, as the decreet 
bears: whereas now the teſtament itſelf, or, 1 is equivalent, letters ac- 
knowledging it, and venditions of a part of the defunct's eſtate by virtue of 
the teſtament, and other homologations thereof are produced, which new 
grounds afford novam cauſam petendi, that by the civil law excludes the ex- 
ception of res judicata. 

The Lords _ the defence of res judicata, in reſpect of the anſwer, Fe- 
bruary 1688, Sir Wilkam Binning contra Laird and Lady Carſe. Thereafter 
this affair ended in a ſubmiſſion. | 


DEFORCEMENT. 


_ CCCCXII. Found that a meſſenger might be deforced in the execution 
of a poinding of goods in a ſhop, when he had not his blazon at the time, 
tho' he was known in the place. But there was ſome ſpeciality ; for he, before 
himſelf appeared, ſent a man into the ſhop as his aſſiſtant, whom the people 
turned out again, and conveyed away ſome goods, March 1685, Robert Harſe 

contra Fork. 3 
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CCCCXIII. Found that a depoſitar might have detention of jewels depo- 
ſited, till he be paid of debt owing to him by the perſon that has right to 
them, whether that perſon be he that did firſt depoſite them, or one come 
in his place, albeit compenſation is not ſuſtained in deprfito, to hinder reſti- 
tution, March 1683, Ramſay and M Gill contra Lancelot Carleton. 
CCCCXIV. A bond of borrowed money granted by Robert Hepburn to 
n for the price of a tenement ſold to the granter, being left fign- 
ed in the hands of Mr. James Elphing floun the writer, Geerge Meonteith, a 
creditor of the ſeller, arreſted in Mr. Hephurn's hand, and got up the bond 
from Mr. Elphing ſtoun, upon a ticket to re-deliver it, and purſued a forth- 
coming of the money. 
Alledged for Mr. Hepburn : That the bond was left with him till a procu- 
ratory of reſignation ſhould be delivered, which was wanting. 

Anſwered : Tho' the ſeller was obliged to give a ſufficient progreſs, and par- 
ticularly procuratories, yet the right cannot be quarrelled for want of theſe, 
he and his authors having been forty years in poſſeſſion, eſpecially ſeeing 
the defender cannot prove interruption within the forty years. 2. The bond 
being in the purſuer's hand, Mr. E/phing ffoun cannot qualify by any terms 
of depoſitation, unleſs it be proven by the purſuer's oath, that it was depo- 
ſited; and it were dangerous to allow havers of writs, eſpecially the wri- 
ters, to make terms of depoſitation, when perhaps the writs were lodged in 
their hands only cuſtodiæ cauſa. | 
Replied : Where a writ in favours of a perſon is delivered to him, or in his 
poſſefſion, which imports delivery, comes afterward in the poſſeſſion of a third 
party, it cannot be pretended to have been depoſited by the debtor, ſeeing 
the witneſſes inſert, or others, may prove the delivery. 2. The bond in this 
caſe is not proven to have been received from Mr. James Elphing ffoun by the 
purſuer's oath, ſo as he might adject a quality, but by his note for re-deli- 
very. 3. No clauſe in the bond is conceived in favours of the purſuer, who 
has only a conſequential intereſt as creditor to the creditor in the bond. 
Duplied: A creditor's creditor may, by arreſtment or aſſignation, repeat 
all defences competent to the creditor their debtor. 

The Lords, befire anſwer, ordained the creditor in the bond to depone if it 
Was delivered to him, or only depofited in the writer's hand, January 15. 168 5, 
George Monteith contra Mr. Hepburn. 

CCCCXV. It being alledged for Humbie's interdictors, That they conſent- 
ed to an alienation of lands, upon condition, that they ſhould have power to 
diſpoſe of the price, and prefer creditors as they thought fit, and that the 
diſpoſition was depoſited in Sir John Cunningham's hands, not to be delivered 
3 Sir William Primroſe, until they had deſtinated the price to what creditors 
they pleaſed. 
7 A found the depefitation only probable ſeripto vel juramento, and not 
7 witneſſes inſtrumentary, or others, in reſpect the diſpoſition was now in the 
ands of the buyer, and the price payable to the interdicted ſeller, and the diſpoi- 
tion bore no qualified conſent of the interdiftor's reſerving power to afply the 
2 but a fimple conſent, December 168 5, M.Intoſh and Drum contra Ran- 
erſtoun. 


DISCHARGES. 


CCCCXVI. Found that three conſecutive diſcharges for three ſeveral years, 
granted by a chamberlain, put in by the Exgliſb the time of my Lord Mar- 
ſhall's ſequeſtration, did not cut off bygones, but that the purſuers might 
Purſue for the fame. Here the diſcharge for one of the years was two * 
ela 
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tial diſcharges for twenty four bolls of victual, which was the full teind- 
duty for that year; which the Lords thought did not alter the caſe, ſeeing 
the preſumption is from the party's having had bygones thrice under conſi- 
deration when he granted the three diſcharges, (which one diſcharge for 
three years would not operate) and here bygones were four times under 
conſideration, February 1682, Earl of Marſhall contra Laird of Streichan. 

CCCCXVII. A creditor having given a general diſcharge to his debtor, 
for whom he was then cautioner, but not diſtreſſed, it was contended, That 
the general diſcharge did alſo cut off the relief of the cautioner, ſeeing 
the debtor was in effect bankrupt, and had ſold his lands to pay his debts, 
which far exceeded the price ; and yet here was no reſervation of cautionry 
in the diſcharge. | | g 

The Lords found the general diſcharge did not extend to cautionry and relief, 
whereon the granter was not diſtreſſed the time of the diſcharge, March 1682, 
Mr. George Oliphant contra the Lady Newtoun, Relict of Mr. Patrick Oli- 

bant. 
; CCCCXVIII. A perſon purſuing for a debt aſſigned to him by a mer- 
chant, it was alledged by the defender, That the debt ſtood diſcharged in the 
cedent's compt-books. e 

The Lords finding that the book was an entire and fair merchant book, 
wherein the preciſe ſum was marked received, of a date anterior to the in- 
timation of the aſſignation, they ſuſtained it equivalent to à diſcharge, March 
1683, John Currier of Whytmure contra Patrick Halyburton. | 

CCCCXIX. One Downe, infeft upon an appriſing of the lands of Balco- 
my, having diſponed his right to Gordon of Leſmore, who was alſo infeft, and 
transferred the ſame to Mr. William Hieſon, who purſued exhibition of the ap- 
priſing and grounds and warrants thereof, againſt Balcome's apparent heir. 

Alledged for the defender: That the appriſing being in the hands of the 
debtor, or his apparent heir, it was inſtrumentum atud debitorem, &c. 

Anſibered: Tho' the brocard holds in perſonal rights, tranſmiſſible by aſ- 
ſignation, which may be deſtroyed upon re- delivery, real rights are not ex- 
tinguiſhable but by renunciations or conveyances. | 

The Lords found the anſwer relevant, February 1684, Mr. William Gordon 
contra Mr. Robert Learmonth. 

CCCCXX. The Duke of Queenſberry having purſued the repreſentatives 
of one of his father's chamberlains, to compt and reckon for his intromiſſi- 
ons, the defender produced a general diſcharge, after the years of his fa- 
ory, diſcharging all intromiſſions as factor or chamberlain, and acknow- 
ledging compt, reckoning and payment. | 

Alledged for the purſuer : That the ſaid diſcharge was but granted in 
truſt, as appears from the granter's not retiring the inſtructions. 

. The Lords, before anſwer, ordained the purſuer to condeſcend and inſtruct his 
Several qualifications of truſt, March 1685, Duke of Qyeenſberry contra repre- 
ſentatives of Mr. John Finlay. 

CCCCXXI. A general diſcharge, by the Earl of Wintoun to Dr. Living- 
floun, of his intromiſſions as factor or chamberlain for ſeveral years, taken 
off by qualifications, that it was given him in truſt to facilitate his marriage ; 
upon which head bonds for 10000 merks were alſo found to be granted in 
truſt, Here the preſumptions of. truſt were violent: for, after the date of 
the diſcharge, the Doctor had ſubjected himſelf to compt before my Lord 
Wintoun's auditors, had till all the inſtructions, and died medio tempore at fea, 
January 1685, Earl of Vintcun contra the relict and children of Dr. Li- 


ving ſtcum. 
| CCCCXXII, 


DISCHARGES. 113 
CCCCXXII. A creditor having granted a diſcharge to two of four cauti- 


oners for love and favour, and declared therein, that the whole debt ſhould 
ſtand, and be payable by the other two cautioners, the Lords inclined to think, 
that the diſcharge imported a diſcharge of the half, ſeeing it was not con- 
ceived by way of pactum de non petendo, March 1686, Skirling contra Mr. 
Crichton. The like was found as to a co-tutor. 

CCCCXXIII. It was debated, if three conſecutive diſcharges granted by 
a factor, were not ſufficient to infer payment of all bygones. But the point 
was not determined, becauſe the factory was not produced. But it was not 
controverted but partial diſcharges, relative to a certain year's rent, and a- 
mounting to the full rent, were equivalent to one total diſcharge for that 
year, November 1687, Blaccader contra Sir James Cockburn. 

CCCCXXIV. In a purſuit for payment of a bond, the debtor alledged 
payment of L. 100 Sterling thereof, and for proving, founded upon a re- 
ceipt of L. 50 from James Foulis, and a holograph note written by the cre- 
ditor upon the back of the bond, bearing, that L. 50 was received from Sir 
Robert Murray. 

It was alledged for the purſuer : That the receipt and holograph note re- 
lated to one and the ſame L. 50: and the miſtake lay here, that Sir Robert 
Murray had treated with the purſuer for Sir James Hacket the debtor, and 
James Feulis paid the money, and the holograph note was writ on the bond 
when it was ſent to Scotland, that the factor might not purſue for it. 2. The 
holograph note is not probative, becauſe not ſubſcribed. 

The Lords ſuſtained the note as a diſtin# payment, June 1688, Mr. Jahn Cur- 


rence contra Sir Charles Hacket. 
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CCCCXXV. Found that a bond bearing annualrent aſſigned, doth not fall 
under the aſſigney's ſingle eſcheat, and is not like a liferent aſſigned, which 
falls in the aſſigney's ſingle eſcheat, becauſe the jus of the liferent remains 
with the liferenter, and only the profits go to the aſſigney, December 22. 1681, 
Sir William Binning contra Maxwell of Calderwoed. 

CCCCXXVI. Found that in a general declarator of a defunct's eſcheat, 
all the neareſt of kin of the ſame degree, who had intereſt in the executry, 
ought to be called, and that it was not enough to call the relict, who had 
right in law to the half, there being no children; becauſe ſome of the 
neareſt of kin might produce a diſcharge of the debt, the ground of the horn- 
ing, which would exclude the eſcheat as to any part of the goods. But the 
Lords allowed them to be cited cum proceſſu, December 1682, Lord Aberdeen, 
Chancellor, contra Anne Pitcairn. 

CCCCXXVII. A huſband becoming rebel at the horn, after he had diſ- 
poned ſeveral goods to his wife ſante matrimomo, the Lords found theſe 
goods fell in his eſcheat, as being a tacite revocation, and a legal aſſignation 
of the moveables or goods that recurred back to him jure maritt : but found, 
That the donatar ought to allow the expence of the funerals of the rebel 
who died unrelaxed, ſeeing in that caſe there could be no executry, and the 
donatar had gotten a lucrative diſpoſition of his lands. 

The Lady being provided by her contract of marriage to the houſe and 
parks indefinite, the Lords found the profiſion was to be underſtood only 
of ſuch parks as the huſband kept for the uſe of his own family, and not 
of ſuch as were ſet out to fleſhers for fatting of cattle, and that ſhe had 
not rent of theſe as fructus bona fide percepti, even before interlocutor, in 


reſpect ſhe had a jointure payable out of the eſtate by way of annualrent, in 
payment 
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payment whereof the rent of that park ought to be imputed, March 1683, 
Marquis of Montroſe, donatar to Buchannan's eſcheat, contra his relict. 

CCCCXXVIII. A donatar of eſcheat having purſued a ſpecial declarator 
againſt the rebel's relict, it was alledged for the defender, 1. It being two 
years fince her huſband's deceaſe, poſſeſſion of moveables is a preſumptive 
title. 2. She had confirmed the goods as executor-creditor upon her contract 
of marriage before the gift, which legal diligence for an antecedent debt 
before the horning, muſt have the fame effect againſt the donatar as arreſt- 
ing and poinding ; and the goods being in her own poſſeſſion, ſhe could not 
purſue herſelf. | | 

The Lords found the ſecond alledgeance relevant; but found, That the rebelli- 
on cut off the right of thirds, ſeeing truly the defunct had no goods, and the right 
of the third is but a conſequential intereſt, in caſe the huſband have goods ; alths' 
diligence for poſitive obligements are allowed, for commerce ſake, to prejudge do- 
natars ut ſupra, February 1683, George Telfer contra William Paton. 

CCCCXXIX. One Arne, an appriſer of lands for a ſmall ſum, being 
year and day at the horn, and his liferent eſcheat gifted ; 

It was alledged for the rebel's creditors, who had adjudged the right of 
that appriſing poſterior to the liferent eſcheat, That, as to the rents of the 
appriſed lands, lying in the tenants hands, the rebel could only have ſo much 
of the maills and duties, as anſwered to the annualrents of the ſum com- 
priſed for, in regard the ſuperplus rents ought to be deduced off the ſtock, 
which falls not under liferent eſcheat ; altho', if the rebel had uplifted the 
whole rents from the tenants, theſe, as being moveable, would have fallen 
in the ſingle eſcheat. 

The Lords found the alledgeance relevant, and that the rebel's creditors had right 
to the ſuperplus, February 1683, Hume contra Arnot. 

CCCCXXX. Found that a clauſe in the procuratory of reſignation of a 
vaſſal's charter, That how oft his eſcheat fell, it ſhould be gifted to him gratis, or 
a general clauſe therein relative to the proviſions in a contract, whereof this 
was one, is real againſt ſingular ſucceſſors in the ſuperiority, March 1683, 
Thomas Cargiil contra Fohn Tulloch and the Earl of Marſhall. The like found 
the ſame month. Vide No. 431. - 

CCCCXXXI. In a general declarator of liferent eſcheat, at the inſtance 
of the Earl of Marſball, and John Tulloch his donatar, contra Thomas Car- 
gill of Auchtidonald, vaſſal to the Lord Marſhall ; | 

It was alleaged for the defender: That he had a clauſe in his rights obli- 
ging the late Lord Marſhall to diſpone the caſualities of the defender's eſ- 
cheat, or diſcharge the ſame as often as it ſhould fall. | 

Anſwered for the purſuer : That the obligement is but perſonal in the 
diſpoſition, and not repeated in the procuratory of refignation and ſeifin, either 
expreſsly or relative to the proviſions in the diſpoſition, and ſo cannot oblige 
the Lord Marſhall a fingular ſucceſſor, | 

The Lords repelled the defence in reſpe# of the anſwer, January 1685 and 
March 1685. The like in terminis found in the caſe of George Davidſon 
donatar by James Ofwald, contra John Gilmour, March 1685, . | 

Thereafter it was alledged for Thomas Cargill : That there being a redu- 
Ciion raiſed of the horning, upon which the eſcheat fell, it ought to be 
found null, in reſpect the ground of the charge was an aſſignation to a mat- 
ter of L. 40 or 50 of bygone annualrents, flowing from one who was for- 
merly denuded by an intimate aſſignation in favour of another perſon, and 
ſo was 4 non habente poteſtatem; beſides, the decrect was recovered againſt the 


rebel when he was minor. 
| Anſwered : 
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Anſwered for the purſuer : That the eſcheat is inferred from the contempt 
of the charge, altho' the debt be not due ; for the defender ought to have 
ſuſpended. | 

Replied : A horning will be reduced upon a prior diſcharge, tho' the par- 
ty charged may be ſaid to be guilty of contempt and negligence, for not ſuſ- 
pending; and from the ſame reaſon it may be pleaded, that this horning is 
null for want of a title in the charger's perſon. Again, it were hard the 
defender's liferent eſcheat of 1000 merks yearly, ſhould fall upon the account 
of a pretended debt of L. 40. 

The Lords did not determine this 
reaſon of reduction, March 168 5, 
of Auchtidonald. 

CCCCXXXII. In a ſpecial declarator for payment of a ſum due to a re- 
bel, at the inſtance of the donatar of his fingle eſcheat, it was alledged, That 
the money was acquired by the rebel after he had been year and day at the 
horn, and ſo fell not under the gift of ſingle eſcheat. 

Anſwered : The purſuer's gift carries him to all s and gear that ſhall 
belong to the rebel before his deceaſe. 2. The purſuer has alſo a gift of 
the liferent eſcheat, 3. Tis jus tertii to the defender, who has no ſecond 
gift, to propone ſuch an alledgeance. 

Replied : The clauſe of all goods and gear that ſhall belong to the rebel before his 
death, is but ſtyle, and by act of exchequer and decifions ſuch gifts are re- 
ſtricted to the rebel's goods and gear the time of the rebellion, and what he 
acquires within year and day after. 2. The liferent eſcheat cannot carry 
the ſum, but only the annualrent thereof, if any be. 3. The defender has 
intereſt to quarrel the purſuer's want of title. 

The Lords ſuſtained the alledgeance and reply made for the defender, January 
1684, Cornelius Neilſon contra John Kennedy. 

CCCCXXXIII. Sir Jahn Kirk being cautioner for my Lord Kellie for 
L. 10000, bearing annualrent, got a ſeparate bond of relief, and being diſ- 
treſſed, gave a bond of corroboration to the creditor ; Robert Watſon, dona- 
tar to Sir John Kirk's ſingle eſcheat, purſued a ſpecial declarator againſt my 
Lord Kelhe's heirs. 

Alledged for the defender : That the bond of relief fell not under the 
ſingle eſcheat, ſeeing it ought to be conſidered of the nature of the principal 
bond, which was heritable guoad fiſcum, by bearing annualrent. 2. Diſtreſs 
without actual payment by the cautioner, is not ſufficient to make the ſums 
of relief to fall to the donatar of his ſingle eſcheat in cauſa pana infavorabi- 
li, tho' a ſimple diſtreſs quoad ſome favourable effects, be ſufficient to make 
him creditor. ; ? 

Anſwered : The bond of relief is moveable, ſeeing it contains no oblige- 
ment to pay annualrent formally ; and the obligement of relief among cau- 
tioners in an heritable bond, is moveable, and after diſtreſs falls under 
executry and eſcheat, &c. 2. The not actual payment doth not alter the 
caſe : for upon diſtreſs there is obligatio pura et attio nata, which falls in ef- 
cheat as other moveable bonds. 

The Lords found the obligement of relief did not fall under eſcheat, unleſs the re- 
bel had paid the delt; which defence was ſuſtained at the debtor's inſtance, 
neither cautioner nor creditor competing, January 27. 1685, Robert Watſon 
— Lord Kellie. This deciſion ſeems irregular, Caſtlebills Pratt. tit. Eſcheat, 

o. 65. | 

COCCKXXIV. In a competition between one who was creditor to a re 
bel before his rebellion, and had after it obtained a decreet of maills and _ 
again 


int; but they inclined to repel the 
Tulloch donatar, contra Thomas Cargill 
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againſt his tenants, and the donatar of the liferent eſcheat, who had raiſed 
a general and ſpecial declarator after the other's decreet. 

The Lords preferred the creditor in reſpect of bis legal diligence, for the 
ſame reaſon that an arreſter would have been preferred ; tho' there ſeems 
to be this difference, that an arreſtment is nexus realis afficiens rem; where- 
as the decreet gives no real intereſt in the maills and duties till they be re- 
covered: and this point of fact was not clear, whether the maills and du- 
ties were for terms ſubſequent to the annual rebellion, after which the 
right of liferent in the ſuperior's perſon is conſidered as a real public right 
of the lands, and conſequently would carry the duties, and be preferred to 
a 3 appriſing, or voluntary right confirmed, multo magis to a perſo- 
na 3 of the rebel's, January 27. 168 5, the caſh-keeper contra Captain 
M Reith. 

CCCCXXXV. In a ſpecial declarator at the inſtance of a donatar of eſ- 
cheat, compearance was made for an executor- creditor, who had confirmed 
a year's rent prior to the gift, or general declarator. 

Alledged for the donatar : That as the confirmations could not exclude an- 
other executor-creditor confirming within ſix months after the rebel's deceaſe, 
no more could it exclude the purſuer's declarator raiſed within the fix 


months. | | 
The Lords preferred the executor-creditor, in reſpect the act of ſederunt con- 


cerns only the concourſe of confirmations, and the donatar is in cauſa pœnæ. 


2. It was alledged for the tenants : That they muſt have allowance againſt 
the executor-creditor of eight or ten years ſtipend to the miniſter, for which 
they are liable. | 

Anſwered: That miniſters ſtipends are not debitum fundi, no not for the 
current year, and the executor having confirmed but one year's rent, they 
ought at moſt to be liable but for a proportion of one year's ſtipend. | 

Replied : The tenants being liable to the miniſter for all the years of their 
intromiſſion, and having paid the whole former rents to their maſter, who 
would have been obliged to relieve them if he were purſuing, conſequent- 


ly the executor, who is his repreſentative, and not properly a ſingular ſucceſ- 


ſor, muſt allow them ſo much out of the year's rent confirmed, as will an- 
{wer their relief at the hands of the miniſter. 

The Lords allowed the retention for all bygone years ſtipends, till they be relieved 
of the ſame at the miniſter's hand, March 1685, Captain M*Rzetb contra Ren- 


nedy of Munuiſhow. | 


CCCCXXXVI. This point being reported, if a donatar of eſcheat was 
liable to do diligence for his own debt, and for that in the horning on which 
the eſcheat fell ; | 

It was alledged on the [one] hand : That the donatar's omiflion to intromit 
would prejudge the creditors, who are to be ſatisfied by the eſcheat after the 
debt in the horning on which it fell, and expences, and the donatar's other 
debt, are paid ; and here the Laird of Sheens, the rebel, is the donatar's bro- 
ther-in-law, whom he ſuffered to uplift the rents ſeveral years. 

It was anſwered for the donatar : That he did not hinder any to take a ſe- 
cond gift; and he needed not intromit, being in a different caſe from an 
executor-creditor. | 

The Lords delayed the interlocutor, March 168 5, Bailie Hamilton donatar, 
2 Dick of Grange. Here the gift proceeded on the donatar's own 

orning. | 

It being afterwards urged for the creditors: That the donatar was both 


negligent and colluded with the rebel, and in effect communicated the w= 
| nefit 
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nefit of the gift to him; 'in ſo far as he recovered decreet of ſpecial de- 
clarator againſt ſome of the debtors, and ſuffered the rebel's wife to intromit 
with teinds, &c, and conſented to the diſpoſition of a tenement in Edinburgh, 
whereof the liferent fell under eſcheat, and ſuffered the rebel and his wife 
to uplift the price. | 

Anſwered : That the yearly aliment of the rebel's wife and children, ap- 
pointed by the gift, exhauſted moſt of the ſubject thereof. 2. The com- 

titors have no gift of their own, but are only included in a ſecond dona- 
tar's backbond ; and therefore cannot quarrel the firſt donatar. 3. The do- 
natar of Carfrae's eſcheat was only found liable in diligence to impute his 
own debt as ſatisfied, if he hindered another donatar to intromit, which can- 
not be alledged againſt Bailie Hamilton. | 

The Lords found, That in this caſe the firſt donatar was liable for negligence, 
in ſo far as bis own debt (which was the ground of the horning on woauch the gift 
proceeded ) extended to. And made an act of ſederunt declaring, That in time 
coming, donatars ſhould be liable to do diligence for their own debt: they 
found alſo, That the creditors in the ſecond bacibend bad a ſufficient intereſt to 
declare the firſt donatar's gift ſatisfied by his negligence, in ſuffering the rebel to 
intromit with as much as would bave ſatisfied his oun debt, th they could not 
firce the denatar to denude, except they had a gift in their own name. But it 
was not thought that donatars would be liable for diligence or negligence, in 
ſo far as concerned the debts of creditors brought into the hackbond, Februa- 
ry 1636, Grange Dick contra Bailie Hamilton and Lady Sheens. Thereafter 
the Lords altered this interlocutor as to Bailie Hamilton's negligence and omiſ- 
ſions, which they found not to extinguiſh his debt, in reſpect there was no 
prior act of ſederunt or interlocutor, to put donatars in mala fiae as to omiſ- 
fions ; but ordained the act of ſederunt to take effect pro futuro. 

CCCCXXXVII. In a ſpecial declarator at a donatar's inſtance againſt the 
rebel's relict, it was alledged for the defender, That ſhe conſumed and diſpo- 
ſed of ſome part of the goods acclaimed, for the defunct's funeral expences, 
her mournings, and the maintenance of the family till a term. | 

Anſwered for the purſuer : That the goods of the defunct who died re- 
bel, fell to the fiſk, and could not be liable to any ſuch expence. 

Replied : The goods were ſo employed before the gift or declarator, and 
the defender was in bona fide to do ſo, not knowing of the rebellion. 2. A 
legal third of her huſband's goods belonged to herſelf. 

The Lords ſuftained the relicts bona fides ; but found, That the rebellion ex- 
cluded legal thirds ; and it was not alledged, that ſhe had any obligement for ker 
third, March 1686, Lady Eccles contra Mr. James Douglas of Earnſiaw. 

CCCCXXXVIII. The Marquis of Douglas's gift of the liferent eſcheat of 
Legy Ogilvy, his vaſſal living within his regality, to my Lord Torphichen, co- 
ming to the behoof of the rebel who was not relaxed, the Marquis made a 
ſecond gift for his own behoof to Mr. Patrick Shiels, who purſued a decla- 
rator. 

Alledged for the firſt donatar and the rebel: That the liferent eſcheat could 
not fall upon a denunciation only at the market-croſs of Exinburgh, and not 
at ag head burgh of the ſhire, 2. The Marquis was denuded by the firſt 
gift. ö 


Aꝛuſiuered: By the act 140, Parl. 8. James VI. denunciations at the mar- 


ket-croſs where the juſtices fit are ſufficient, and the rebel was fugitive for 
murder; beſides, ex ſuperabundanti he was alſo denounced at Forfar. 2. The 
party continuing rebel, the firſt gift fell again under his eſcheat, fingle or 


liferent ; to both which the Lords of regality have right. 
G g The 
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The Lords found, That the gift to the rebel's behoof extinguiſhed his eſcheat, 
fo as the ſuperior could not gift it de novo, June 1687, Mr. Patrick Shiels 


contra Thomas Ogiluy of Logy. This is not clear, Caſtlehill's Pratt. tit. Ef- 


cheats, No. 73. 


— 


CCCCXXXIX. James Room of London, having charged and denounced 


James Weir his debtor, from whom James Cleland got, after the denuncia- 


tion, an aſſignation for a debt due before the horning, and Room having, 
ſome months after the aſſignation was intimated, procured a gift of eſcheat 
upon his own horning ; there aroſe a competition between him and the 
aſſigney. | 

Ailedged for the donatar : That altho' the Lords have preferred aſſignies, 
and the receivers of voluntary rights, where they recovered payment, or got 
the debt innovated by a new ſecurity in their own favours, the competing 
aſſigney here can claim no preference, in reſpe& the debt aſſigned 1s till 
unuplifted, and no innovation of the former ſecurity made.. 

Anſwered : There is no rational difference whether the ſum be uplifted or 
not; for jus e plene quæſitum to the aſſignies, and the cedent's property al- 
tered by the intimated affignation ; nor can conſumption alter the caſe, ſee- 
ing the ſubject is as much extant after a new bond as if the old had remain- 
ed. 2. Whatever might be pretended, had the donatar proſecuted his 
horning with ordinary diligence ; yet he having lain off two years be- 
fore he obtained his gift, it were a diſturbance to commerce to find, that, 
during ſo long a time, perſons might not contract with the rebel, and re- 
ceive payment of their debt, even by voluntary aſſignations; and here the 
donatar could not as a ſtranger pretend ignorance of the horning, which 
was his own deed. 

The Lords, in reſpect of the dinatar's ſo long negligence, preferred the aſſigney 
to him. And if the donatar had infiſted upon the act of parliament 1621, 
the ſame defence of negligence would have been obtruded, December 1687, 
James Reom contra Robert Cleland. Vide ſupra, No. 91, 153. | 

CCCCXL. One purſued as a vitiovs intromitter made this defence, That 
he had right from the donatar of the defunct's eſcheat, which was declared. 
2. He was executor nomiaate to the defunct. - 

Anſwered for the purſuer : That the gift was ſimulate, and procured by 
the rebel's own means, as appears from his continuing in poſſeſſion of the 
oods all his lifetime, and diſpoſing thereof in his teſtament when he died. 

The Lords found the gift was ſimulate, and decerned againſt the defender as 
vitious intromitter, the teſtament not being confirmed now ſeveral years after the 
defin&'s death, June 1688, Marion Monteith contra her brother George. 

CCCCXLI. Allan having purſued one Grier before the criminal court for 
theft, and got him declared fugitive, and denounced, upon application to the 
exchequer he procured the fugitive's eſcheat to be burdened with L. 300 
Sterling in favours of himſelf, in reſpe& he had loſt his goods, and been at 

reat expences in apprehending the fugitive, and leading a probation of the 
theft. The donatar of the eſcheat underſtanding that Allan had tranſacted 
his damage by the ſtollen goods, and taken aſſignation to L. 1000 due to 
Grier, he applied to the exchequer, that the moveables fallen in eſcheat 
might not be burdened with any ſum in favours of Allan ; but that he might 
be left to ſeek his recourſe againſt Grier's real eſtate, viz. 8000 merks due 
to him by Maxweltoun. 

Anſwered for Alan: the act 26. parliament 1661, a party purſuing a 
thief uſque ad ſententiam, ought to have ſatisfaction for his loſt goods and 


his expences. | 
| Replied : 


ESCHEATS. 119 


Replied : The ſentence againſt a thief in ſuch a caſe muſt be upon convi- 
ion, and declaring him fugitive is not ſufficient. ; 

Duplied : The purſuer could do no more, and he did all that was requiſite, 
having charged the thief, and led a pregnant probation in a precognition be- 
fore the Council, which would have fatisfied an inqueſt ; and it was not his 
fault that the pannel was not convict, ſeeing the Council let him out of 
priſon upon caution. 

The exchequer inclined to think, that being declared fugitive was not e- 
nough, and that the act of parliament required a conviction and verdict ; 
but it being informed, that the ſum in Maxwelleun's hand was alſo move- 
able, the vote was waved, and the L. 300 allocate upon Maxweltoun's debt, 
Auguſt 10. 1688, Kirconnel donatar contra Alan. 

This ſhould not be inſert among the decifions of the ſeſſion. 


EXECUTRY. 
CCCCXLII. Found that from a bond ſecluding executors being put in the 


regiſter, a charge is not preſumed to make it moveable, either guoad executry 
or eſcheat. 2. That legitime tranſmits without confirmation. 3. That quot 
and confirmation are debts privileged, and preferable to legacies. 4. That 
obligements [to] infeft in liferent are preſtable by executors, whereof heirs 
have relief, February 1687, Alexander Teaman contra Yeaman and Oliphant, 
CCCCXLIII. Thomas Murray late Bailie of Edinburgh, having granted 
bonds of 7000 merks to each of his three daughters of the firſt marriage, in 
ſatisfaction of their portion natural, and what they could claim as neareſt of 
kin to their father, which were paid at their reſpective marriages ; and ha- 
ving afterwards granted bonds of 7000 merks alſo to each of his three 
daughters of the ſecond marriage, expreſsly in ſatis faction of legitime, &c. 
and by his teſtament having left all his ſix daughters univerſal legatars, as 
the dead's part; the Lords, July 16. 1678, © found, That the bonds of provi- 
« ſian to the children of the ſecond marriage, not being granted in lecto, were 
« to be taken off the whole head of the executry, as a debt; and that the balf 
« of the free gear, after deduction of theſe and other debts, belonged alſo to 
« the hairns of the ſecond marriage, and the other half belonged to the bairns 
* of both marriages equally by the father's legacy.” It being afterwards found, 
upon probation, © That the bonds of proviſion to the children df the ſecond 
marriage, were granted on deathbed,” the children of the ſecond marriage 
purſued thoſe of the firſt for the half of their father's moveable eſtate, as 


due to them for their legitime, upon this ground, That the children of the 


firſt marriage were forisfamiliate ; and claimed payment of their bonds of 
provition out of the other half, and that the ſuperplus ought to be divided 

among the purſuers and defenders, conform to the univerſal legacy. 
Alledged for the children of the firſt marriage: Albeit bonds of proviſion 
granted on deathbed have only the effect of legacies, they muſt be imputed 
in ſatis faction of the legitime due to the children of the ſecond marriage, ſo 
as they cannot claim both the half of the goods as legitime, and ſcek the 
bonds of proviſion as legacies out of the other half as the dead's part ; becauſe 
by the civil law, whatever was left by parents to their children, by teſtament 
or legacy, was always imputed in ſatisfaction of their legitime, as appears 
from the title F. de in»fficicſo teſtamento; and the reaſon is, for that the le- 
gitime is given as a maintenance to unprovided children, which ceaſes when 
they get their portions, and debitor non preſumitur donare; but what was gi- 
ven 
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ven by parents to their children inter vivos, was not imputed in the legitime, 

becauſe parents in liege pouſtie are in expectation to gain more means, to 

provide their other unprovided children, which cannot be pretended where 

the proviſion is given in ultima voluntate; and yet even in that caſe, if it ap- 

peared to be the father's will, that the ſame ſhould be imputed in the legi- 

time, it was allowed, J. 25. % non mortis, f. de inefficioſo teſtum. 2. The chil- 

dren of the ſecond marriage cannot ſeek the benefit of the bonds of proviſion 

except likewiſe they allow the equal diviſion made by the father in his teſta- 

ment; becauſe the bonds of proviſion granted in leo, are in effect legacies, 

and the teſtament relates thereto, and both are as it were unicus contextus, 

and legacies cannot be craved by any that does not approve the teſtament, 

ſeeing qui afprobat non reprobat ; nor can the univerſal legacy be otherwiſe 
underſtood than fo as to the ſuperplus of the defunct's moveable eſtate, more 
than pays the debt and bonds of proviſion, ought to be divided equally a- 
mong the children. Again, albeit the children of the firſt marriage were 
forisfamiliate by their proviſion, the renunciation of their legitime in favours 
of the father himſelf might be paſt from by him, as he has done by making 
an equal diviſion among all his children by the teſtament. 

Anſwered for the children of the ſecond marriage: As the civil law dif- 
fers from ours in many things, concerning the diviſion and ſucceſſion in 
moveables, ſo particularly in this, that any proviſion left to a child on 
deathbed, cannot prejudge him of his legitime, unleſs expreſsly declared in 
ſatisfaction thereof, juſt as a legacy being left to a relict, without bearing in 
ſatisfaction of her terce, ſhe will get both the legacy and terce ; and if this 
be ſuſtained in favours of a wife's terce, which is only introduced by our 
municipal law, much more ought it to hold in favours of a child's legitime, 
which is founded on the law of nature, as well as upon our law. The bro- 
card debitor non praſumitur, takes no place here; for the legitime is not the 
father's debt, but a legal intereſt ariſing to the children, by the diviſion of 
the communion of goods at his death. And albeit the father appoints the 
bonds of proviſion to be paid out of the firſt and readieſt of his moveable 
eſtate, that can only be underſtood in terminis juris, and cannot prejudge the 
children of their legitime, which the father could not wrong by the teſta- 
ment; and had the father's will been never ſo expreſs, that his moveable e- 
ſtate ſhould be divided according to the bonds of proviſion and teſtament, 
it muſt be over-ruled by our law and practice, which contradicts ſuch a me- 
thod ; ſo that the bonds of proviſion having only the effect of legacies, can- 
not be imputed to the legitime of the children of the ſecond marriage, but 
they ought to have the half of the father's moveable eſtate as their legi- 
time, the children of the firſt marriage having ditcharged theirs, and the bonds 
of proviſion ought to affect the other half of the moveables, or the dead's 
part, as legacies. ; 

The Lords found, That albeit the bonds of frovifion granted in lecto be of the 
nature of a l:gacy, and cannot Projuage the legitime, yet it being arbitrary to 
him to hav? granted the ſaids bonds of provifien, and having expreſily declared, 
that they ſhould be paid out of the firſt and readieſt of his goods and gear, and 
debts, which imports, that the ſame ſhould be ſatisfied before the diviſion of the 
inventary; they found, That the bairns of the ſecond marriage accepting of the 
bonds of proviſion, muſt tale the ſame in the order and way of his, their fa- 
ther s, af point ment: and therefore found, That the bonds of proviſion muſt deduce 
off the whole inventary, and that the one half of the ſuperplus, after dedufticn of 
| the debts and binds of proviſion, belongs to the bairns of the ſecond marriage as 
their legitime; and the other half, being the deſunf's part, belongs ts the bairns 


of 
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of both marriages equally by the univerſal legacy, February 1682, Murrays 
contra Murray. 

CCCCXLIV. Thomas Inglis, executor qua neareſt of kin to his mother, 
having confirmed a ſhort inventary, and yet diſcharged the whole debt due 
to the defunct,” particularly a debt reſting by one M*Morran, which was not 
confirmed. His fiſter Janet, who had renounced, in his favours, her intereft 
in their mother's executry, and taken the gift of his eſcheat for repairing 
the prejudice ſhe ſuſtained by the renunciation, did after his deceaſe confirm 
herſelf executrix ad omiſſa et non executa to the mother, and purſued Mac- 
Morran. 

Alledged for the defender : That the purſuer was cut off from her inte- 
reſt, as neareſt of kin to her mother, by the renunciation to the brother, who 
had diſcharged the defender. 

Anſirered for the purſuer : The renunciation was granted without any o- 
nerous cauſe, before the mother's deceaſe, when there was only ſpes ſucceſſio- 
nis. 2. It imports only a non repugnantia to the brother, in caſe he had con- 
firmed the whole eſtate ; but ſince he hath omitted a part, the right is de- 
volved by law on the purſuer, as now ſole neareſt of kin to the mother; ſo 
that the diſcharge from Thomas, who upon the event had no legal right eſta- 
bliſhed in his perſon, cannot ſecure the defender. 

Replied : Albeit the intereſt of neareſt of kin doth not tranſmit without 
confirmation, the brother's confirmation is aditro bereditatis mobilium, and 
preſerves his right, and tranſmits it, even as to what was not contained in the 
inventary confirmed ; becauſe, 1. By the civil law a perſon could not die pro 
parte teſtatus, pro parte inteſtatus, and ſo the adition could not be partial, 
Now Thomas hath confirmed a part fine fraude aut dolo. 2. Before the year 
1662, a teſtament was not counted execute, even by a total confirmation, un- 
leſs there had been a ſentence recovered thereon ; and yet the Lords have 
fince found, that the intereſt of the neareſt of kin being jus ſunguinis, and 
favourable, is tranſmitted by confirmation only without a ſentence. Now, the 
extenſion is as rational to ſuſtain a total tranſmiſſion by a partial confirmation, 
as it was to diſpenſe with the execution by ſentence. 3. The renunciation, 
tho' gratuitous, muſt exclude the purſuer's pretenſions, and her confirma- 
tion ad omſſa accreſceth by the renunciation, and alſo the gift of eſcheat, 
which was given to her for making up her loſs by the renunciation, as ap- 
pears from the backbond to the exchequer, altho', if the Commiſſars had 
confirmed any other perſon, the effect of the renunciation, that is not a po- 
ſitive right, would have been cut off, 

Duplied for the purſuer : 1. By our law a perſon may be heres pro parte, both 
in heritage and moveables. 2. Confirmation' being a full adition, a ſentence 
was not found neceſſary in order to tranſmiſſion : but there is not far ratio 
in this caſe, where the goods not confirmed are in borts of the deceaſed mo- 
ther, and ſo could not be in bonis of her ſon. 3. There is no repreſentation 
in moveables with us, and fo the brother's deſcendents cannot compete with 
his ſiſter, who is the nearer degree. 4. The renunciation being no poſitive 
communicating right, but only a non repugnantia, a paſſing from the making 
a concourſe with Thomas, to hinder him from the executry : but he being 
dead, and the omiſſa at the Commiſſar's diſpoſal, (who might have confirm- 
ed his own fiſcal ) it was lawful for the renouncer to take the confirmation 
0d omiſſa tanquam quilibet ; nor did the in the leaſt contraveen the obligement 
in the renunciation thereby, far leſs by taking the gift of Thomas's eſcheat up- 
on his rebellion, many years before the mother's death. 

The Lords found, That the right of what was unconfirmed did not paſs to Tho- 
mas's executors by the partial DE remained in bonis of the 2 

| | mother, 
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tion and burdens, nothing ought to have been privileged but funeral ex- 


ther, as her neareſt of kin. Here parties are not in the caſe of the civil 


confirmation, which is but modus acquirendi ; and tho' by the ancient civil 
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mother, and that the gift of eſcheat, and the ſupervenient confirmation ad omiſ- 
ſa, did accreſce by the renunciation quoad the half, which was the renouncer”s in- 
tereſt as neareſt of kin the lime of the renunciation ; but that the ſaid gift of . 
cheat and confirmation ſubiſted quoad Thomas's part, viz. the other half, which the 
renunciation did not concern, November 1686, Inglis and Ardrew Charters her 
ſpouſe, contra Mac Merran. | 
CCCCXLYV. Found that the expences of funerals, mournings, entertain- 
ment of the family to the firſt term after the defunct's death, the relict's ly. 
ing in, and baptiſm of a poſthume child, are all privileged debts, for de- 
fraying whereof the relic had retention of the executry goods pro tanto, al- 
beit the defun& was maxime obœratus, and the relict had a conſiderable join- 
ture; and the creditors contended, That in refpe& of the huſband's condi- 


pences, at leaſt that the other debts, if allowed to be due, ſhould have no 
preference, November 2. 1682, Lady Kirkland contra Thomas Burklae, 

CCCCXLVI. Mr. James Chriſty having left Jcan Chriſty, his daughter and 
only child, executor and univerſal legatar, and David Chri/ty failing heir by 
deceaſe; Jean did execute the teſtament, and obtain ſentences for the de- 
fund's moveables, and died ſhortly after ſhe had been confirmed executrix, 
and had executed the teſtament, by obtaining ſentences for the defunct's 
moveables; and Mr. James's relict brought forth a poſthume about nine 
months after his father's deceaſe, called James, who was ſerved executor to 
Jean his fiſter, and purſued by David CErifty, as ſubſtitute to her in the of- 
fice of executry and univerſal legacy, to make payment of all Mr. James's 
goods and gear. 

Alledged for the defender : That as the father had preferred the defender's 
ſiſter to David the ſubſtitute, tis preſumed, that he would multo magis have 
preferred the defender his ſon ; for by the civil law ex ſiper naſcentia libero- 
rum teſlamentum rumpitur, and in ſubſtitutione fidet commiſſaria, the children 
of the party inſtitute were always preferred to the laſt ſubſtitute, a ſtranger, 
or in a remoter degree, and donations were revokable aznatione liberorum. 

Anſwered for David Chriſty: This is a great novelty in our law, where 
the effects and ſolemnities of teſtaments are quite different from what they 
are by the civil law, in conſideration of heredes ſui, and other ſubtilties, 
which have no foundation in our cuſtom ; and ſeeing the father hath not 
declared his mind as to the ſuppoſeable and poſſible caſe of a poſthume caſus 
omiſſus habetur pro omiſſo. 2. As an infeftment of tailzie to Jean the daugh- 
ter, and failing of her to Dawd, could not have been quarrelled by the poſt- 
hume brother, tho' it carried away ſome part of the heritage, fr leſs can 
the ſubſtitution to the univerſal legacy be impugned, which only affects the 
dead's part, the ſiſter's legitime being tranſmitted to the defender her bro- 


law, and the fide commiſſary inſtitutions ; for the ſiſter inſtitute had no 
children; and the magna pars bonorum was. diſponed ; and !ranſmiſjio jure ſan- 
guinis is only competent to deſcendents. 

The Lords having conſidered this debate, demurred to determine the 
cauſe; but reſolved they would hear parties upon this point, If the teſta- 
ment being confirmed by the ſiſter, and decreets taken againſt the debtors 
payable to her, did eſtabliſh the right of the ſums in her perſon, ſo as they 
did no longer remain in bonts defuntti, altho' they were neither paid to her, nor 
innovated by her ? 

Alledged for the brother: That with us the legitime tranſmits even before 


law hereditas non adita non tranſmittitur, yet the jus novum allowed the 
exceptions 
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exceptions of jus ſuitatis, to which our legitime anſwers, jus ſunguinis & jus 
deliberandi ; and the neareſt of kin having right with us jure 7. it 
ought to tranſmit ure ſanguinis without confirmation, as was decided anno 
1663, in the caſe of Bell and Wilkie. 

Anſwered for David Chriſty : That, by the current of our practice, the in- 
tereſt of neareſt of kin doth not tranſmit without confirmation ; and execu- 
tors recovering decreets doth execute teſtament, ſo as the office cannot tranſ- 
mit, yet the right of the ſums are not eſtabliſhed in the perſon of executor 
or legatar, unleſs they be received, or the ſecurities innovated. 

The parties ſettled before interlocutor, December 1682, Chriſty contra Chri- 
fly. Vide No..222, 454- | 

CCCCXLYII. Found that bonds ſecluding executors are not rendered 
moveable by a charge of horning, as bonds heritable by a clauſe to infeft 
are. 2. That an heritable bond, whereupon compriſing and infeftment had 
followed, was not made moveable by a poſterior moveable bond of corro- 
boration. 3. That an arreſtment, and a ſummons to make forthcoming, 
did not take off the heritable quality of a clauſe excluding executors, which 
might be conceived for the ſecurity of the heir, and is only taken off by in- 
novating the ſecurity without excluding executors, or uplifting the ſum and 
extinguiſhing the ſecurity ; altho' it might be pled, that ſuch a proceſs would 
make a bond containing an obligement to infeft, moveable. Here it was rea- 
ſoned among the Lords, but not voted, If a ſummons for payment was equi- 
valent, guoad the effect of making moveable, to a charge of horning ? Ra- 
tio dubitandi, tho' a citation, doth as effectually fignify the creditor's defire to 
have his money as a charge of horning doth; yet the one proceeds upon a 
decreet, and the other paſſes without any decreet, January 17. 1683, Ban- 
nan: yn contra James Bonnar's relict. | 

CCCCXLVIII. Some of ſeveral perſons of the name of Couts, neareſt of 
kin in the ſame degree to one Clement Rouchbead, having granted an aſſigna- 
tion of their ſhare of a bond falling under executry to Arthur Straiton, ard 
the reſt having after the cedents deceaſe confirmed the whole, it was a/led- 
ged by them againſt Arthur Stratton, That he could have no right by the 
aſſignation, the cedents having died before their intereſt of neareſt of kin 
was eſtabliſhed in their perſons by confirmation; ſo that it could not tranſ- 
mit, but remained in bonrs defuntti. _ 

Anſwered : By the civil law dies lecati cedit a tempore mortis teſtatoris, and 
the teſtament was but modus acquirend:. 

The Lords found the purſuers aubo were executors had right to the whote ; and 
that Arthur Straiton had us ſhare by the afſiznation, January 1683, Couts con- 
tra Straiton. 

CCCCXLIX. Found that a child alive at the difiolution of the martiage, 
tho' it die before confirmation, makes a tripartite diviſion. 2. That ſeeing 
bonds bearing annualrent are heritable guoad reliclum, and only moveable in 
favours of bairns, they always come under a bipartite diviſion. 3. That a 
wife's proviſion to goods and gear did not comprehend namina dibi grum bear- 
ing annualrent, December 1682, Anderſon and Ofwald contra Mortimer. 

CCCCL. A ſon having purſued his mother as executor to his father, her 
defence was, That ſhe acquired a compriſing in the purſuer's name by her 
own means, which ſhould be imputed in ſatisfaction, ſeeing debitor non præ- 
ſumitur donare ; and the purſuer made uſe of and aſſigned the appriſing. 

The Lords ſuſtained the defence for the mother ; tho' the purſuer contend- 
ed, that it was preſumeable ſhe acquired the appriſing in his name ex pie- 
tate materna ; and here the appriſing being aſſigned by a third party, bear- 


ing the mother to have purchaſed it with her means, there was no 32 
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the time of ſickneſs is 2gue babile, as liege pouſtie, to grant deeds not pre- 
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from hence to know ſhe procured it to pay the debt, or for love and fa- 
vour, and now ſhe is dead, February 1683, Schaw contra Stratton. 
CCCCLI. Found that goods confirmed in a teſtament may be proven by 
witneſſes to be male appretiata, at the inſtance of an executor ad male appre- 
.t;ata, notwithſtanding of the oath given as to the value by the principal 
executor at the confirmation, that being only an oath of credulity, March 
1683, Lady Hiſleſide contra Littlegill. 3 | 
CCCCLII. In a proceſs for payment of a bond at the inſtance of an aſ- 
ſigney, whoſe aſſignation was granted without an onerous. cauſe by the ce- 
dent on his deathbed, and intimated before his deceaſe ; 
It was alledged for the debtor (with whom the cedent's neareſt of kin and 
the Commiſſars concurred : ) That the gratuitous aſſignation granted on 
deathbed, tho' it bears no cagitatio mortis, or inſtans fericulum, muſt be re- 
puted donatio mortis cauſa, and be confirmed: for if ſuch aſſignations on 
deathbed were ſuſtained, without confirming, the Biſhop would be prejud- 
ged of the quot, and creditors would want the benefit of caution, in caſe 
the aſſignation were reduceable upon the act of parliament 1621; whereas 
if they be confirmed, the aſſigney confirmed executor would find caution, and 
other creditors would be allowed to compete with bim. 2, If gratuitous 
deathbed aſſignations were allowed, dying perſons would diſpoſe of all their 
eſtate by aſſignations. 3. It was found in the caſe of Rictart contra Rickart, 
that money delivered in ſpecie in lecto muſt be confirmed; and for the 
ſame reaſon ſums aſſigned on deathbed are liable to confirmation. 
Anſwered for the purſuer : This aſſignation being per actum inter vives, and 
not in a teſtamentary way, nor bearing mortis cauſa, needs no confirmation; 
and what is done in ſickneſs, not making mention of death in general, or 
in ſpecial, are deeds morientis, not mortis cauſa, and are not to be regulated 
as teſtamentary deeds, or donations mortis cauſa, which are null if the par- 
ty or, creditor pre-deceaſe before the granter, and liable to revocation : for 


judicial to relicts or children; and it were a great charge to the lieges to 
confirm particular aſſignations, and rights made in lecto, wherein dole is not 
preſumed, as in diſpoſitions omnium bonorum. - 
The Lords found there was no neceſſity of confirmation in the caſe. And here 
the defunct had no reli& or children, who muſt be prejudged, March 1683, 
'Mr. Matthew M* Kell contra Sandilands and others. | 
CCCCLIII. Found that executors in Scotland need not confirm debts in 
England, or foreign parts, due to the defunct, ſeeing confirmation here would 
give them no title to ſuch goods; albeit it was alledged, that mobilia ſequuntur 
ferſonam, and executors find caution, which would be of advantage to cre- 
ditors, March 1683, Archbiſhop of Glaſgow contra Stephen Bruntsfield. Vide 
ſupra, No. 41. | | 
CCCCLIV. A bond heritable by bearing annualrent is confirmable, and 
falls under executry, if the creditor die before the term of payment ; and 
ſums lent out upon heritable ſecurity by a perſon in ledto ægritudinis, do not 
prejudge his relict and bairns, March 1683, Mr. James Henderſon contra 
Saughtonhall. Vide No. 446. | 
CCCCLV. Not only do Commiſſars prefer wives for their proviſions to 
the office of executors, but even in a competition between a reli& and other 
creditors, where the children were nominate and confirmed executors in a 
teſtament teſtamentary, the Lords would not bring in the parties pro rata, 
but preferred the relict primo loco, ſeeing the debt exceeded the eſtate, 
March 1783, Bailie Gar/hore, &c. contra Brand relict of Weir. But the par- 
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ties did afterwards ſettle, and the point was not fully conſidered. Vide 

X CECCLVI. Upon the death of a perſon who obliged himſelf, by contract, 
to diſpone an apprifing to another, who obliged himſelf to pay the price to 
the ſeller's: heirs, executors and aſſignies, the buyer purſued the ſeller's heir 
to diſpone. * 7 | | , 

Allee for the defender: That he cannot be obliged to diſpone unleſs he 
get the price. Fi | de | 

Anſwered: That the obligement for the price, by the conception of it, 
belonged not to the heir, but to executors, for whom there was compear- 
ance. | 

The Lords found the price, by the conception of the obligement, belonged to exe- 
cutors, November 1683, Forbes contra My. James - | 

CCCCLVII. One having delivered a principal bond to his ſon-in-law un- 
regiſtrate, who gave it up to the debtor, 'and got a new bond in his own 
name in lieu thereof ; the creditors of the father-in-law purſued the debtor ; 
and having referred the debt to his oath, he deponed, and acknowledged the 
matter of fact above mentioned. 

Alledged for the purſuers : That the haver of a principal bond wherein 
another perſon was creditor, could pretend no right thereto without an aſ- 
ſignation; and the debtor who got it up from another than the creditor, 
had reaſon to ſuſpect, that it was either found or fraudulently abſtracted. 
Anſwered for he debtor and the ſon-in-law : That they offered to. prove 
by witneſſes, that the father-in-law declared to them he had given the bond 
to the defender, in order to be renewed in his ſon-in-law's name. 25 

The Lords, befere anſwer, ordained the witneſſes to be examined, and the debtor 
to be re-examined upon that point, February 1684, William Auld contra John 
Smith. Vide No. 467. | | 

CCCCLVHI. A perſon to whom another ix liege pouſtie diſponed all his 
goods, and aſſigned his bonds and tickets, having taken an inſtrument of 
poſſeſſion of the goods, without intimating the aſſignation, and the goods ha- 
ving remained in the diſponer's poſſeſſion till his death; theſe, with the bonds 
and tickets, were confirmed by one as executor-dative to the diſponer and ce- 
dent, who purſued for delivery of the bonds. 

- Mlledged for the aſſigney: That the purſuer, who is an executor-dative, and 
not an executor creditor, is bound to warrant the aſſignation, tho' not inti- 
mate; and there was no neceſſity of confirmation. | 

The Lords found, That tho' the diſponer remained in poſſeſſion, the executor-da- 
tive, who repreſents him in moveables, could not object againſt the inſtrument of 
Ppoſſeſfion, ſo that there was no place for confirming the goods; but the aſſignation 
quoad nomina debitorum not being intimate in the defuncs's lifetime, the ſums 
therein were in-bonis defuncti, and confirmable for the ſecurity of the debtor's 
making payment, but that the" executor was liable for them to the aſſigney. And 
many were of opinion, that the affigney would be preferred to other credi- 
tors doing diligence againſt the executor, unleſs they had affected the ſub- 
ject by ſome preferable diligence. But the creditors were not there com- 
peting, December 1683, Thome contra Thome. | 

CCCCLIX. In a competition betwixt the Commiſſars of 1 and 
S/. Andrews, for the power of confirming the teſtament of a Scots ſkipper, 
who had gone upon a voyage to Holland, where he died before his return. 

Alledged for the Commiſlar of St. Andrews : That the benefit of the con- 
firmation belonged to him, in reſpect the defunct's wife and family lived in 


St. Andrews. 
Ii Anſwered : 
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Anſwered for the Commiſſars of Edinburgh: That Edinburgh was commu- 
nis patria, and the ſkipper being forty days abroad, is preſumed to have fixed 
his domicil in Holland. i | 

* Replied : By the act 98. parl. 6. James I. the teſtaments of Scotfmen dy- 
ing before their return from abroad, whither they had gone fine animo re- 
manendi, are to be confirmed before their ordinars: for tho' goods in Scotland 
belonging to ſtrangers and foreigners, are to be confirmed by the Commiſ- 
ſars of Edinburgh, as communis patria, whether the owners died there or elſe- 
where; yet it is otherwiſe with Scots ſubjects, who go abroad /ine animo re- 
manendi; and the ſkipper's family in Scotland took off all preſumption of 
a deſign to ſet up in Holland. 

The Lords preferred the Commiſſar of St. Andrews, February 1684. 

CCCCLX. An Engliſh woman, who was adminiſtratrix in law to her hu- 
ſband in England, purſuing for a debt reſting to herſelf in Scotland, the de- 
fender alledged compenſation upon a debt owing to him by the purſuer's hu- 
{band, for which ſhe is liable as adminiſtratrix. 

Anſwered for the purſuer : By the law of England adminiſtrators are not 
liable to foreign debts. 2. The purſuer cannot be liable as adminiſtratrix in 
England, for debts due in Scotland, ſreing ſhe is not confirmed executrix as 
to any ſums owing there to her huſband ; and as adminiſtratrix of his En- 
gliſh debts, can only be purſued in England, where he, who was an Engliſh- 
man, died. | | | 

The Lords ſuſtained the ſecond anſuer made fer the purſuer, March 1684, 
Eliſabeth Dryden contra Eliot of Dunlabyres and Andrew Ainſley. 

CCCCLXI. Found that an obligement in a contract of marriage, to em- 
ploy a ſum upon infeftment, &c. is moveable, and preſtable by executors, 
whereof the heir will have relief, March 1684, John Gordon contra Laird of 
Drum. Vide No. 462. 01 

CCCCLXII. Found that an obligement to employ a ſum or tocher on 
lands, &c. is moveable, and to be implemented by executors, whereof the 
heir will have relief, March 1684, Jean Anderſon contra Mr. Andrew Cant. 
Vide No. 461. 5 * 
 CCCCLAXIII. Found that a confirmation within year and day after the 
de funct's deceaſe, did purge vitious intromiſſion, tho' the confirmation was 
poſterior to the purſuit upon the paſſive title Which was raiſed within the 
year, January 168 5, Sir Patrick Hume contra 

CCCCLXIV. Found that funeral expences of a wife dying before her hu- 
ſband, ought to come off the head of the inventary, and that her cloaths 
and faraphernaha were liable to no part thereof, January 8. 1685, George 
Monlbeith contra his ſiſters- in- law. : 

 CCCCLAXIV. Found that the goods in a man's teſtament received a bi- 
partite diviſion to him and the children, in reſpect his reli had in her 
contract of marriage renounced her third; but in reſpect ſhe had got there- 
after an aſſignation to the half of her huſband's goods, ſhe was found to 
have an half ſhare, January 168 5, Borthwick of Cruickftoun contra 
Craig his mother, and George Hume her huſband. Perhaps this ſhould be 
Borthwick of Pilmoir. | 

CCCCLXV. An executor nominate having expended the little free gear 
in the defunct's teſtament that remained over the -expence of his funerals, 
upon the education of his' younger children, in reſpe& no debts appeared, 
he was many years after purſued by a creditor of the defunct's. | 

Alledged for the defender: That the teſtament was exhauſted, and he ex- 


-onered. 
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Anſwered for the purſuer : An executor ought not to pay debt without a 


ſentence, unleſs contained in an inventary given up by the defunct ; and 
the children's intereſt takes only place in the caſe of free gear, and is no 
better than a legacy; ſo that the executor ſhould have taken coutzonem mu- 
tianam for his ſecurity againſt creditors, eſpecially where the children had re- 
covered no decreet againſt him, as is obſerved by my Lord Stair in the caſe 
of Jobn/toun and the Lady Kincaid. | | 

Replied : The purſuer not having claimed his debt before the executor 
was denuded in favours of the children, nor for: many years thereafter, he, 
the executor, cannot be prejudged for not taking caution, ſeeing the ſuper- 
plus free gear belonged to the children, partly as their legitime, which is 
ſtronger than a legacy, partly as the dead's ſhare ; and in the prattick cited 
the creditor purſued ſoon after the confirmation ; whereas the purſuer hath 
been in mora for many years. 

The Lords allowed the funeral expences to the executor ; but decerned againſt 
him for the ſuperplus. Here the children upon whom it was expended were 
inſolvent, January 168 5, Mr. James Roſs contra Thomas Bruce in Blackball. 

CCCCLXVI. In a competition betwixt an arreſter of the goods of his 
debtor dying before the forthcoming, and an executor-creditor who had con- 
firmed theſe goods, the executor-creditor craved to be preferred, in reſpect 
the goods remained in bonis defuncti, notwithſtanding the arreſtment, and 
the confirmation was the firſt habile complete diligence. 2 

Anſwered : Tho' in a competition of arreſtments the firſt complete dili- 
gence is preferable, a bare arreſtment, which is nexus recl:s, is preferable to 
a diſparate diligence, juſt as the aſſigney to a ſum would be preferred to one 
confirming the ſame as in bonis of the cedent, who died before intimation of 
the aſſignation. —_— 

The Lords inclined to prefer the arreſter ; but the vote was delayed, March 
1685, Dickſon of Hartry contra Brown. | 

CCCCLXVII. A relict having, as executor-creditor to her huſband, pur- 
ſued his ſon of a former marriage for the ſum in a hond, which ſhe proved 
by his oath he had taken out when his father was dying, and [got] renewed 
in his own name without any aſſignation from the father. 

Alledged tor the defender: That he being creditor by his contract of mar- 
riage to his father, anterior to the purſuer's marriage, might take payment 
from him, or a bond to be delivered to the father's debtor, upon which the 
defender might get payment or new ſecurity. 2. The defender has a gift 
of his father's eſcheat. | | 

Anſwered for the purſuer : It is not denied but the defender might have 
received payment or aſſignation from his father; but the bare having of the 
bond imports not the tranſmiſſion of a right thereto, eſpecially when it ap- 
pears not by writ or witneſſes, that the father delivered the bond ad hunc 
fedtum. 2. The purſuer was confirmed executor- ereditor before the gift 
in favours of the defender; and all the legal diligence of creditors affecting 
— anterior to the gift of the debtor's eicheat, are preferable to the 

onatar, | c 

The Lord ſiftained the ſecond anſwer made for the purſuer ; which did de- 
termine the cauſe without neceſſity to conſider the firſt, November 168 5, 
Reach contra Poſwart. Vide No. 457. , ' 

CCCCLXVIII. Found that an executor-creditor could only compenſe up- 
on ſuch part of the debt as he had recovered ſentence for in his own name, 
the teſtament not being executum till ſentence is obtained, January 1686, 
Balmadies contra Halgreen. 

CCCCLXIX. 
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CCCCLXIX. In the reduction of James Stuart's teſtament, at the inſtance 
of the Lady Inchdarnie, his neareſt of kin, raiſed after that Alexander Na- 
had recovered ſeveral ſums therein, by virtue of a right from Catharine 
Naper the defunct's mother and executor, the Lords reduced the teſtament, 
becauſe the witneſſes inſert deponed, that they ſubſcribed it without ſeeing 
the defunct ſubſcribe. . | ? | | 

Thereafter Naper founded on a prior holograph teſtament, wanting wit- 
neſſes, bearing date a year after the detun& was fourteen years of age. 

Alledged for the purſuer: That the teſtament is preſumed to have been 
made by the defun& ante pubertatem, when he had not teflaments factionem, 
unleſs the uſer would prove it was ſubſcribed after pupillarity, for the ſame 
reaſon that holograph writs non probant datum, and are preſumed to have 
been done on deathbed contra heirs; now the neareſt of kin is Hæres no- 
Bilium. | | | | | 

Anſwered : A holograph teſtament was never quarrelled upon ſuch a head ; 
and the. ſame objection might be made, tho' the teſtament had born a date 
after majority: beſides, the means whereby the objection of deathbed, pro- 
poned by an heir, is taken off, viz. the proving that the party had the ho- 
lograph. bond in his hand, while the granter was in liege pouſtie, could not 
be effectual in the caſe of a teſtament ; for it was delivered after the teſta- 
tor was fourteen years old, and might have been ſigned when he was un- 
der that age; whereby no holograph «teſtament would be of uſe except wit- 
neſſes ſaw it ſigned after pupillarity. WEL 

_ The Lords ſuſtained the alledgeance againſt the holograph teflement, unleſs the 
executor will prove, that it was figned after the ' defuni's pupillarity, March 
1686, Lady Inchdarny contra Ale» ander Naprr. But this teſtament being 
founded on after the other was reduced, it was the more ſuſpect. Caflle- 
bill's Pratt. tit. executry, No. 99. Vide No. 476. | $44 

CCCCLXX. Found that a legitime tranſmits without confirmation, (which 
is aditio hereditatis in moveables) as the conſequence of jus ſuitatis; but 
that the intereſt of neareſt of kin requires to be tranſmitted by confirma- 
tion, March 1686, Oliphant and Yeaman contra heirs of Dr. Yeaman. Vide 
No, 475. | 8 | | 

CCCCLXXI. Wilkam Gordon, ſecond ſon to Freuch, having aſſigned a debt 
confirmed by him in his father's teſtament, to his eldeſt brother the heir, be- 
fore the cedent had obtained a ſentence for it, and the aſſigney being forfeit- 
ed for treaſon, Colonel Grame of Claverhouſe, the denatar of his forfeiture, 
purſued the debtor for payment. | : 

Alledged for the defender: 1. By our law executors cannot aſſign ante ſen- 
tentiam. 2. The purſuer muſt confirm before ſentence ; and this defence 
being againſt, the purſuer's title is not jus tertii to the defender. 

Anſwered for the purſuer: The executors that have nudum officium cannot 
aſſign till ſentence is obtained, till which time the teſtament is looked upon 
as non executum; yet the cedent here being executor qua neareſt of kin, be- 
reditas eft adita by confirmation in the name of himſelf, or any other exe- 
cutor, tho' a ſtranger ; and his intereſt as neareſt of kin, tranſmits after the 
confirmation, as the right of legitime tranſmits before, -or without any con- 
firmation, albeit as to the point of execution there muſt be a new confirma- 
tion of non executa, when | ncaa are not recovered againſt debtors ; and it 
may be. debated, that as to the intereſt of neareſt of kin, or legitime, there 
needs no confirmation guoad non executa, where the goods or debt was once 
confirmed, and the executor died before ſentence, (tho' the cuſtom of the 
Commiſſary court appoints confirmation of non executa in all caſes) ſeeing the 


.intereſt of neareſt of kin is tranſmitted by confirmation; and any executor 
may 
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may receive the ſums confirmed without ſentence if the debtor pleaſe, who 
will be effectually ſecured by the executor's diſcharge. 2. Tis jus tertii to 
the debtor to require the purſuer to confirm before ſentence, ſeeing that de- 
fence is only competent to another executor, or creditor of the defun& ; and 
the Lords ſentence will ſecure the debtor. 

The Lords repelled both the defender's alledgeances in reſtec of the anſwers, 
November 6. 1686, Colonel Grame of Claverhouſe contra Vide 
No. 477- . . 

CCECLAXII A perſon named executor and univerſal legatar by his fa- 
ther, having filled up in his own name a blank moveable bond he found lying 
by the defunct, and omitted out of the teſtament confirmed by him ; the 
defunct's daughter did afterwards confirm the ſaid bond as executor ad ami 

a; the ſon's aſſigney purſued the debtor for payment. 

Alledged for the debtor : That the ſum contained in the blank bond was 
in bonis defunfi. And 2. alledged for the ſiſter, executor ad omiſſa, That the 
cedent had loſt his intereſt in the ſum, by do/o/e omitting the ſame out of the 
principal confirmed teſtament. 

Anſwered for the purſuer : 1. Tis denied that the bond was blank in the 
defunct's cuſtody. 2. The ſon, as executor and univerſal legatar, had right 
thereto, 3. Tho' omiſſions in executors, who have a naked office, are pu- 
niſhed by the cuſtom of the Commiſſars, yet ſuch omiſſions in perſons who 
have a poſitive intereſt of univerſal legacy, or legitime, &c. are not preſu- 
med fraudulent, but to happen through negligence. _ 

The Lords ordained trial to be taken, if the bond was found lying blank by the 
defunct; but found, That the ſon, the cedent, and his aſſigney, would, by reaſon of 
the univerſal legacy, have right to the ſum, tb not confirmed, January 1687, 
Cliftonhall and his wife contra David O/wall. | | 

CCCCLXXII. A right ſound conveyed by an intimate aſſignation, and not 
to be in bonis of the deceaſed cedent, but in the perſon of the aſſigney, as 
formal creditor, tho' it appeared by the aſſigney's oath, that the aſſignation 
was granted for the cedent's behoof, February 1687, Duncan Campbell contra 
Strowan Robertſon. 
 CCCCLXXIII. A wife's diſcharge in lecto of all right ſhe had in her hu- 
{band's goods, does not hinder confirmation at her death, more than an aſ- 
ſignation in lecto doth hinder confirmation of the ſubject aſſigned, February 
1687, procurator-fiſcal of Peebles contra Laird of Fa:ringtoun. And it was 
debated, That tho' a wife hath no creditors to confirm it, or her neareſt of kin 3 
neglect to do it, the procurator-fiſcal may confirm for ſecuring her part of 
the goods. 2. That the wife's diſpoſition of her ſhare of the goods in 
communion to her huſband in liege pouſtie, ſtops confirmation; and ſhe hath 
not retentam poſſeſſi;nem to infer ſimulation, as when a huſband aſſigus to his 
wife, February 1687. Vide No. 474. | 

CCCCLXXIV. Found that a wife may in liege pouſtie, without an onerous 
cauſe, diſpone to her huſband, or his ſon, fante matrimonio, any intereſt the 
would have in her huſband's goods by her death, and that ſuch a right 
needed not to be confirmed, tho' it was omnium bonorum, and not intimated, ſee- 
ing it could not properly be intimated; and the making mention of it in 
the ſon's contract of marriage, took off the ſuſpicion of latency, February 
— 8, procurator- fiſcal of Peebles contra George Rutherfoord of Forningtoun. 

ide No. 473. 

CCCCLXXV. Found that a right of legitime tranſmits without confirma- 
tion. 2. That forisfamiliation of a daughter by marriage, doth not prejudge 
her portion natural, unleſs diſcharged _ albeit ſhe got a tocher, — 
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only obliged her to collate, December 8. 1687, Ruſſel contra John Brown of 
Scotftoun, &c. Vide No. 470. | 

CCCCLXXVI. A relict purſued as executrix, craved a third of the dead's 
ſhare as a ſtranger, vig. one not of blood to the defunct, in ſo far as her re- 
lation being diſſolved by death, ſhe was in the ſame condition as if ſhe had 
been named before the marriage ; and by the antient law the whole dead's 
part belonged to all executors, qua tales, which by the late act of parliament 
is reſtricted to a third in favours of ſtrangers. 2. Tho' ſhe had a ſhare ju- 
re relictæ of moveables and bonds not bearing annualrent, yet ſhe has no 
intereſt in the fee of ſums bearing annualrent, in reſpe& of which the is 
conſidered as a ſtranger. I 

Anſwered : The reaſon for allowing a third to ſtrangers and executors on- 
ly, is, becauſe ſuch would not probably put themſelves to the trouble of ex- 
ecuting another teſtament without ſome benefit; whereas a relict- executrix 
has ſufficient encouragement to do it, by her legal third's depending on the 
confirmation, and ſo cannot be confidered as a ſtranger ; and the ſpeciality 
of bonds bearing annualrent doth not alter the caſe, ſeeing ſhe has her ſhare 
of the annualrent of theſe, and conſequently an intereſt to confirm. 

The Lords repelled the defence in reſpeft of the anſwer, January 27. 1688, 
Inchdarny contra Alexander Nafer. Vide No. 469. Quer. If a wife havin 
renounced her legal proviſions, or a child forisfamiliate, who had — 
his legitime, or any other who had renounced their intereſt of neareſt of kin, 
muſt by the conſequence of this interlocutor be confidered as ſtrangers ? 
Caſtlebill's Pratt. tit. executry, No. 110. Sou 

CCCCLXXVII. Found that an executor dying fendente proceſſu for a debt, 
before ſentence, could not aſſign, the teſtament as to that part not being exe- 
cutum, February 16. 1682, Somervel contra Earl of Lauderdale. Vide No. 


471. | 
/ECCCLXXV ITI. It being contended in a debate in preſence, That wives 
were preferable creditors for their jointure, out of their huſband's moveable 
eſtate, for theſe reaſons; 1. By the civil law wives had a hypotheck in their 
huſband's goods. 2. Such a privilege to wives is neceſſary, in reſpe& they 
cannot, ſante matrimonio, have execution againſt their huſband's moveable 
eſtate, ſeeing that would [revert] to the huſbands jure mariti. 3. To ſecure 
wives proviſions, /fante matrimonzo, would ſow diviſion betwixt them and their 
huſbands ; and would render a moveable eſtate uſeleſs for commerce, eſpe- 
cially to merchants. 4. The Commiſſars of Edinburgh and others, by con- 
ſtant and immemorial cuſtom, gue pro conſtituto habetur, prefer wives as to 
their jointures. wats | | 
Azſwered : By the Roman law wives having the dominium directum of their 
tocher when eſtimated, it was juſt that the dos when ſtimata, for the benefit of 
the huſband, ſhould be ſecured by privileges, which yet extended to the des 
only, and not to any donation ante or propter nuptias, given the wife by her 
huſband. But the policy of our law differs in this matter from the Roman 
conſtitution ; for with us wives are ſecured in terce and third without any 
tocher given; and the tacite hypothecs in the civil [law] take no place in Scot- 
land, except in maſters rents and a few caſes ; and we own but a few privile- 
ged debts, ſuch as funeral expences, and the like, which is pia cauſa. 2. If 
wives had a privileged ſecurity for their jointure, then it would affect lands 
and immobilia, as by the civil law. 3. This point was never yet decided upon 
a full hearing before the Lords. 4. When relicts are confirmed executors- 


«creditors, either alone or with preference to others, the acceptation and ho- 


mologation of theſe others ſecures them in the one caſe, and their own di- 
ligence in the other. But this defender is confirmed executor ſimply, not 
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gua creditor, and the proteſtation not to prejudge her faves only from the 
confuſion. 5. The allowing ſuch a privilege would endanger creditors 
and commerce, ſeeing it would encourage huſbands to give in their con- 
tracts of marriage large proviſions to their wives, out of a proſpect to ſecure a 
maintenance to them and their children and creditors are not ſuppoſed to 
know what proviſions may be in contracts of marriage. 
The Lords found, That by our law wives have no privilege or preference out 
of their huſband's moveables, but according to their diligences, and decerned ; and 
declared this to be law, which will have a retroſpect ad preterita, February 
17. 1688, Mr. Robert Keith regent, contra Marjory Keith. By the conſe- 
quence of this interlocutor, tho' wives be confirmed executors-creditors, yet 
other creditors confirming within fix months, will come in par: paſſu 
with them; and Commiſſars confirmations, preferring wives in a competition 
of creditors, will be quarrellable by reductions, wives being now in the 
ſame caſe with other creditors. Vide No. 455. 
CCCCLXXIX. A legacy left by the Lady Lauderdale to the Lady Boog- 
ball, in a teſtament wrote by the legatar, not ſuſtained unleſs otherwiſe ad- 
miniculated ; and Lord Shomberg, one of the witneſſes, only was alive, Mr. 
Cloud being dead, February 2. 1688, Lady Booghall contra Dutcheſs of Lau- 
derdale. 
CCCCLXXX. A perſon to whom John Suttie had diſponed a conſiderable 
real and perſonal eſtate, to the value of L. 5000 Sterling, with the burden 
of L. 1000 Sterling to another, being purſued for the legacy, a/ledged, That 
the ſaid legacy was left with a view that the defender was to yet the whole 
fortune, whereas the real eſtate, which is the greateſt part, was evicted by 
the heir in a reduction ex capite lecti; and therefore the legacy ought 
ſuffer a proportionable abatement, as being in ſo far /gatum rei alienæ. And 
as the defender was preferred to the legatar in getting the diſpoſition, it is 
to be preſumed the defunct intended the greateſt ſhare of the eſtate for him, 
who was obliged to take the diſponer's name and arms; whereas, if the 
purſuer get the whole legacy, after the payment of debts, the defender will 
have no benefit by the diſpoſition, a 
Anſiwered: The purſuers, who are the defunct's aunts, are more favour- 
able than the defender, who is a remote relation. 2. The diſpoſition being 
burdened with the legacy, and an irritancy adjected in caſe it were not paid, 
that imports, that in omnem eventum the whole legacy was to be paid. 

The Lords decerned for the whole legacy, and ordained the defender to pay or 
aſſign to the defun#'s eſtate, February 1688, Stewart Kettleſton's three daugh- 
ters conta James Hay. But found not annualrent due for bygones. 
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CCCCLXXXI. In an exhibition at the inſtance of Mrs. Brcomley, againſt 
the relict of Sir Alexander Frazer, of all deeds made by him wherein any 
clauſe was conceived in favours of the purſuer. 

 Alledged for the defender: That ſhe not being a Scots woman, but living 
in Engiand animo remanendi, was not liable to anſwer any purſuit here, ha- 
ving only a perſonal concluſion againſt her. 

Anſwered : The defender is liable to the Scots juriſdiction, in reſpect ſhe 
as a jointure in Scotland, againſt which there might be execution for da- 
mage and intereſt, in caſe ſhe did not exhibite. 

The Lords conſidering this was a new cafe, delayed to determine it; but 
they inclined to aſſoilzie the defender, February 1682, Mrs. Breomley contra 
Sir Alexander Frazer's relict, her mother-in-law. Jide No. 487. 
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CCCCLXXXII. In an exhibition ad deliberandum, at the inſtance of the 
Lady Teſter, as heir of line to the Duke of Lauderdale, againſt my Lord Lau- 
derdale and others, wherein ſhe called for the writs of lands and bonds due 
to the defunct. 

Aledged for the defenders : That the defunct had tailzied all his lands, 
not diſponed to the Dutcheſs, to my Lord Lauderdale and my Lord Maitland, 
and had by a teſtament made the Dutcheſs his executor and univerſal lega- 
tar, ſo that the purſuer has nothing to enter heir to; and therefore needs not 
deliberate about entering. 

Anſwered : The diſpoſition of tailzie not being acknowledged by my Lord 
Lauderdale and Maitland, nor infeftment taken thereon, nor the defence pro- 
poned for them, it cannot be obtruded by any other. 2. Seeing the purſu- 
er may enter heir of line by a general ſervice, it concerns her to know what 
moveable eſtate there is, ſeeing ſhe will get relief of the moveable debts. 

The Lords found the diſpoſition of tailzie was ſufficient againſt the exhibition 
of the writs of the tailzied lands, tho no infeftment followed ; and that my Lord 
Lauderdale might propone the defence intra annum deliberandi, without the dan- 
ger of behaviour as heir; and found,That the purſuer ought to have inſpection of the 
bonds, or of the inventary of the teſtament, if it was given up by the deſunct him- 
ſelf, and aſſigned a term to exbibite; declaring, that the defenders, upon pro- 
duttion of the diſpoſition of tailzie and teſtament, ſhould be obliged to produce 
no further, -unleſs theſe were quarrelled, March 1683, Lady Yefter contra Lord 
Lauderdale and others. | 

Thereafter the Lords found, That now the annus deliberandi being expired, the 
diſpoſition of tailze muſt be owned [ by the _— under the hazard of a paſſive title, 
or by ſome of his creditors, if any had adjudged the ſame; and found the nomination 
in the teſtament, tho not confirmed, might hinder the apparent heir to get inſpe- 
tion of the moveable bonds, February 1684, partibus ut ſupra. Vide No. 483, 


4. 
l CCCCLXXXIII. In an exhibition ad deliberandum, at the inſtance of the 
Lady Teſter, againſt the Dutcheſs of Lauderdale, of bonds granted to the Duke, 
and in the defender's cuſtody. 2 
- Alledged for the defender: That ſhe had a diſpoſition and aſſignation to 
all ſums of money belonging to the Duke, and conſequently to nomina debi- 
torum. 70 

Anſwered : By ſums of money nothing can be underſtood but ſums lying 
by the defunct in ſpecie. | | 

The Lords, before anſwer to the import of the clauſe, ordained the defender to 
exhibite ad deliberandum, March 1684, Lady Teſer contra Dutcheſs of Lau- 
derdale. © | 

The Lady Yefter having infiſted in the exhibition, it was alledged for the 
defender : That the purſuer having granted a bond to found a real diligence 
againſt her 'father's eſtate, and being charged thereon, and renouncing, ſhe 
ought not to have inſpection; for this is not like the renunciation of an ap- 
parent heir charged by a creditor. | 

Anſwered : That an apparent heir renouncing to one, may either renounce 
to another, or enter heir in obedience to the charge, and fo may deliberate a- 


ing of bonds to adjudge their predeceſſor's eſtate upon, infers no paſſive, 
unleſs they come to poſſeſs, or intromit by virtue of the right, as is clear 


The Lords found the defender ought to take a term in the exhibition, March 
1685, Lord and Lady Yefter contra Lord Lauderdale and others. Vide No. 
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CCCCLXXXIV. Found that the defender in a common exhibition, with- 
out a declarator, was not obliged to depone if he had the writs called for 
before citation, and what he did with them, fo as the Lords might judge 
if he put them away fraudulently ; but that the defender might, according 
to the old ſtyle, depone that he did not put them away fraudulently, with- 
out deponing if he had them before citation, December 1685, Lord Yeſter 
contra Lord Lauderdale. Vide No. 482, 483. But now the act of ſederunt 
regulates the matter. Vide No. 485. | 

CCCCLXXXV. The Lords finding that deponents in exhibitions did 
ſometimes prevaricate in that part of the oath of fraudfully putting away, 
making themſelves judges.of the fraud, recommended to the Lords-exami- 
nators to put the defender in an exhibition to anſwer as to the way and man- 
ner of putting the writs called for away, and whom they gave them to, that 
the purſuer might find them out, and the Lords judge if there was any 
fraud uſed in putting them away before citation, Fuly 1687, Laird of Pit- 
trevy contra Thomſon of Milndeans; and in February 1688 an act of ſederunt 
was made. | 

CCCCLXXXVI. Major Grant having got from the Laird of Buchanan a 
diſpoſition of lands redeemable by the granter's heirs, and the charter-cheſt 
delivered to him, he diſponed his right to the Marquis of Montroſe, againſt 
whom Buchannan's daughter purſued an exhibition ad deliberandum. 
 Alledged for the defender: That the purſuer could have no inſpection of 
papers but ſuch as contained clauſes in her favours, or were in the defunct's 
poſſeſſion at his death, which the charter-cheſt was not. 

The Lords, in reſpe the Grant's right was redeemable, found the charter-cheſt 
was the common evidence both for the right to Grant, and the reverſon in fa- 
wvours of the purſuer ; and therefore decerned, Jean Buchanan contra the Marquis 
of Montroſe, January 1683. 

CCCCLXXXVII. In an exhibition raiſed by Captain Yung, of a teſtament 
made by Jahn Scouler at Rowan, againſt Mr. 2 a Frenchman, there being 
no compearance for the defender, the purſuer gave in a bill to the Lords, re- 
preſenting, That Arnold colluded with ſome perſons at Rowan, to ſuppreſs Mr. 
Scouler's teſtament, and was withdrawing his effects out of Scotland, fo that 
when he ſhould be holden as confeſſed upon the having of the teſtament, he 
would have no eſtate here to be affected for damage and intereſt : and therefore 
craving, that the petitioner might be allowed to retain any of Arnold's effects 
that were in his own hand, till the event of the exhibition, and to arreſt ſuch 
as were in other hands, till the defender found caution judicio fiſts & judi- 
catum ſolvi. | 

Anſwered for Mr. Arnold: That he being a ſtranger Frenchman, not liable 
to the Scots laws, either ratione origins or domicilii, was not bound to com- 
ye ; and tho' the ſeſſion be forum competens to all cauſes concerning lands 

ere, wherein ſtrangers have intereſt, yet moveables, and moveable oblige- 

ments of whatever nature, quae ſequuntur perſonam, ſhould not be conſidered 
as local: for as to theſe aclor debet ſequr forum rei. 

Replied for the purſuer : By the cuſtom of other places, and of our admi- 
ral court, ſtrangers purſued here may be arreſted, till they find caution u- 
dicio fiſti & judicatum ſolvi, for ſecuring the purſuer's payment in the event 
of the plea ; and an arreſtment upon a dependence, or otherwiſe, in com- 
mon form, would not be effectual, ſeeing a forthcoming could not be ob- 
tained, in reſpect that requires the calling of the principal party, who would 
not be liable to compear. 2. There is no difference whether the purſuer's 
proceſs be for payment of money, or delivery of goods, or exhibiting of 

writs, Sc. where damage and intereſt may reſult. 
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The Lords ordained Mr. Arnold's efßects in Scotland 7 be ſecured, till be 
Find caution judicio ſiſti & judicatum ſolvi, in ſo far as theſe effects amount to, 
and no more, tho the damage and intereſt ſhould exceed the effects, December 
1083, Thomas Young contra Mr. Arnold. Vide No. 481. 

CCCCLXXXVIII. Found that an apparent heir of proviſion might pur. 
ſue an exhibition ad deliberandum ative, and had the benefit of the annus 
deliberandi when purſued paſſive, February 1684, Forreft contra Scot. Vide 
No. 490. Ik 

CCCCLXXXIX. In an exhibition at the inſtance of Mr. William Gordon 
Advocate, againſt Mr. Robert Learmonth apparent heir of Balcomy, wherein 
the purſuer called for an appriſing, and the grounds thereof, led by 

againſt the eſtate of Balcomy, and aſſigned to Gordon of Leſmore, the 
purſuer's father, who ſtood thereon infeft; the defender repeated a declara- 
tor of truſt of the ſaid right, upon theſe grounds : 1. It is not probable that 
the purſuer's father, who was ſon-in-law to Balcomy, would acquire ſuch an 
appriſing for a ſmall ſum, and ſuffer it to expire without uſing an order. 2. The 
whole writs were always in the poſſeſſion of George Learmonth the laſt appa- 
rent heir, and now in the hands of Mr. Rohert the preſent heir apparent; and 
L:ſmore's aſſignation being granted after Lord Balcomy's death, the cuſtody 
of the writs was in place of a backbond, it being in the power of the de- 
fender, and his predeceſſor, to deſtroy the appriſing, with the grounds and 
warrants thereof. 3. Leſmore by a letter under his hand, a little time be- 
fore the aſſignation, declares that Balcomy writ to him and the Laird of 

to advance 500 merks to him for acquiring that appriſing, the ſaid 
Laird of being to advance the other 500; and he offered to come 
ſouth, if his coming might do any ſervice; which imports, that the ad- 
vancing of that money was deſigned as a ſervice to the family: whereas the 
taking of the right to his own behoof, had been a differvice. | 

Anſwered to the declarator : That no preſumption can take away Leſ- 
more's right, who ſtands publicly infeft in the regiſters ; for altho' inſtru- 
ment penes debitorem in perpetual rights, whereon no regiſtration, or any o- 
ther thing had followed, it were dangerous to extend that to real rights, 
and this right being expede in the 1659, when apparent heirs might have 
ſafely acquired appriſings, there was neither .reaſon nor neceſſity for truſt- 
ing a third perſon without a backbond ; beſides, a letter written by Mr. Ro- 
bert the defender, to Leſmore, defiring Leſmore to [enter] him upon ſome rights 
acquired from the creditors, and he would be in his reverence for the en- 
try, clearly imports, that he looked upon Leſmore as having the right of ſuperi- 
ority to which he had no pretence but by the ſaid appriſing, and that his right 
was not a truſt ; for then Mr. Robert needed not to have been in his reve- 
rence for the entry. 2. The heirs of Balcomy having denuded Leſmore of 
a right of truſt to the teinds, they would likewiſe have denuded him of the 
other right, had it been a truſt. 3. Leſmore lived ſickly for many years af- 
ter his acquiring of the appriſing, without any backbond ſought from him, 
or his oath required upon the truſt. 4. When he was ſick he made over his 
right to the purſuer, and ſaid it would be worth 20000 merks to him, which 
a perſon of ſo great honour, and ſo kind to relations as he was, would not 
have done, had it been a truſt. | | 

The Lords found the truſt not proven, and decerned the defender to exhibite. 

Thereafter the defender offered to prove by perſons omni exceptione majores, 
and ſome of Leſmore's own near relations, that he acknowledged the right 
to the appriſing was in truſt for the behoof of the heirs of Ba/comy, except 


the 500 merks he advanced, and the annualrents thereof; and n_— = 
| rds 
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Lords ordained to be examined ex officio, January 1686, Mr. William Gordon 
contra Mr. Robert Learmonth. | 

CCCCXC. In an exhibition ad deliberandum, raiſed by my Lord Callendar, 
againſt the Duke of Hamilton. 

Alledged for the defender: That ſuch actions are only competent to heirs 
of line, and not to heirs of tailzie. 2. The defun& was denuded by a dif- 
poſition to Lord Jobn Hamilton, which the purſuer, an apparent heir of tail- 
zie, cannot quarrel, 

Anſwered : The action ad deliberandum is competent to all heirs who may 
be charged. 2. The purſuer hath intereſt to call for the diſpoſition, ſeeing 
it may contain clauſes or conditions that may concern him ; and when an 
heritor of a tailzied eſtate doth any deed contrary to the tailzie, the ſucceed- 
ing heir of tailzie may quarrel the ſame. 

Replied : The tailzie contains no irritancies in caſe of failzie and contra- 
vention, but only obligements in favours of the heirs, whereof they cannot 
quarrel the contravention. | 

The Lords found action ad deliberandum t be c:mpetent to all heirs that may 
be charged ; and without confidering the imfort of the clauſes, ſuſtained proceſs at 
the purſuer's inſtance, March 1686, Lord Callendar contra Duke of Hamilton. 
Vide No. 488. 


FORFEITURE. 


CCCCXCIT. In an action of maills and duties, at the inſtance of a dona- 
tar of forfeiture, it was alledged for the defender, No proceſs till the gift be 
declared. 

Anſwered : Gifts of forfeiture pronounced in parliament need no declara- 
tor; and by a late act of parliament it is declared, That forfeitures in abſence 
before the juſtice-court, ſhall be in the ſame caſe as if they had been led in 
parliament. | 

Replied : The deſign of the late act was only to make forfeitures in ab- 
ſence before the juſtices equivalent to forfeiture where the party 1s preſent ; 
and as gifts of forfeiture where the party is preſent, have always required to 
be completed by declarator, that can be no leſs neceſſary to gifts of forfei- 
ture in abſence. And Hope in his form of proceſs, and likewiſe Craig, are 
_ that where forfeiture paſſes by act of adjournal, the gift requires de- 
clarator. 

The Lords found declarator ought to be raiſed incidentally, and thereafter the 
purſuer might inſiſt in his proceſs ; altho' it was contended, that ſeeing the Lords 
of ſeſſion were not competent judges to any nullity, or informality of a cri- 
minal proceſs, they could not be proper judges to the declarator, March 
1683, Lord Living floun contra Roger Gordon of Troquben. Vide No, 492. 
where it was otherwiſe decided. 

CCCCXCII. In a proceſs of maills and duties, at the inſtance of a dona- 
tar of forfeiture, out of the lands wherein the forfeited perſon had been re- 
toured quinquennial poſſeſſor, compearance was made for a third party, pre- 
tending intereſt in ſome of theſe lands, who alledged, 1. That he had raiſed 
reduction of the retour upon this ground, That the inqueſt had committed 
iniquity in not allowing him to propone his alledgeance, viz. That the rebel 
was not in peaceable poſſeſſion for the ſpace of five years, as the act of par- 
liament required, but that his poſſeſſion was interrupted and diſturbed by a 
proceſs. 2. That there could be no proceſs at the purſuer's inſtance, unleſs 


there were a general declarator raiſed upon his gift. 
8 Anſwered : 
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Anſwered : The retour being upon oath cannot be quarrelled ; not can 
the rebel's poſſeſſion be repute unpeaceable or interrupted, upon the account of 
a proceſs on which no decreet followed. 2. By the late a& of parliament for- 
teiture in abſence by the juſtice-court is declared equivalent to forfeiture in 
parliament, which requires no declarator; and it would be a great prejudice 
to the King and his donatars, to run the tedious courſe of general declata- 
tors. | | 

Replied : All preſcriptions, long or ſhort, are interrupted by proceſs. 2. The 
act of parliament makes forfeiture by the juſtices, of an abſent traitor, to be as 
effectual only, and no better, than their forfeiture of a pannel who is preſent; 
and by cuſtom declarators are always raiſed and required upon giſts of for- 
feiture before the juſtices. And Hope is clear that where forfeiture proceeds 
by way of act of adjournal, the gift thereof requires declarator. 135 

The Lords delayed to give anſwer to the firſt point, and were inclined. 
to find, that general declarators were of little uſe in the caſe of forfeiture, 
ſeeing the nullity of a forfeiture is not competent to be cognoſced before a 
civil judicature ; and therefore ſuſtained proceſs in the ſpecial declarator, ſee- 
ing the purſuer conſented to the defender's proponing any defence compe- 
tent in the general, March 1683, Lord Living ftoun contra Gordon of far 
guhben, and the tenants. Vide No. 491, where forfeiture before the juſtices 
was found to need a declarator, 4 " bs 

CCCCXCIII. Found that there was no difference as to the caſe of a ſub- al- 
ſal, whether the King's immediate or mediate vaſſal was forfeited, and that in 
both caſes the right of all ſub- vaſſals fell under the forfeiture; and that what 
moved ſome of the Lords in this particular caſe was, that the Lady's right was 
not confirmed by Eglingtoun, her immediate ſuperior, the time of the forfei+ 
ture, tho' ſhe was confirmed the time of the debate, December 6. 1682, La- 
dy Ca/dwell contra General Dalxiel. 5 % 2% 

CCCCXCIV. Found that ward lands being feued out before the year 163335 
by the King's vaſſal for a competent avail, conform to act of parliament, the 
act of parliament was equivalent to a conſirmation, and ought to defend the 
ſub- vaſſal againſt the forfeiture of the immediate ſuperior, as well as againſt 
ward and recognition, January 1684, Robert Campbell of Silvercraigs, contra 
ſeveral of Argyle's vaſſals. And in Lauderdale's caſe the vaſſal was obliged to 
prove, that the lands were feued for a competent avail,” and not the ſupe - 
rior or donatar that it was incompetent. Vide No. 498.  _ + ' +7, 

CCCCXCV. In an action of maills and duties at the inſtance of Colo» 
nel Main, as donatar of Earliſton's forfeiture, compearance was made for 
the Lady Earle/ten, who alledged, That ſhe was infeft baſe in a jointure. by 
her father-in-law, who died ad fidem ef pacem, and her right was made pu- 
blic by her huſband's poſſeſſion of the fee. 2. Her huſband having diſponed 
the fee in favours of their ſon, reſerving her liferent, and the diſpoſition be- 
ing confirmed by the King, the defender's liferent is thereby confirmed. 

Anſwered for the purſuer : Baſe rights made public by poſſeſſion, do not 
ſecure againſt forfeiture, unleſs they be confirmed by his Majeſty. 2. The 
King's confirmation of the diſpoſition to the ſon, cannot be extended to the 
mother's liferent, which is neither diſponed therein, nor flows from the diſ- 
poner, but is only reſerved as a burden upon the ſon's right; eſpecially con- 
fidering, that huſband and ſon are both forfeited rebels, and the confirmas 
tion returns again to the King by the forfeiture. | l 

Replied : The confirmation of the diſpoſition being indefinite, it muſt be 
underſtood to confirm all that was confirmable ; and the reſervation of the 
literent in the diſpoſition of the fee may be called in ſome manner the in- 


by 


| ſtitution 
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ſtitution of a liferent by the huſband; and all this was long before the crime 
of rebellion was committed either by the father or ſon. 

The Lords found the fecond alledgeance and reply relevant to defend the liferent 

againſt the. gift of forfeiture, March 1684, Colonel Main contra the Lady 
Earleſton. 
The cauſe being again called, it was alledged for the donatar : That in 
charters-of confirmation in exchequer, they do not conſider clauſes relative to 
the procuratory, but only the ſubje& epxteſsly confirmed; and altho the char- 
ter bears under the proviſions expreſſed in the procuratory, yet theſe proviſions be- 
ing reſtrictions of the diſpoſition, and the warrandice thereof, are not conſi- 
dered to be confirmed: and ſuppoſe the charter had expreſsly narrated the La- 
dy's liferent, that ought not to be looked on as — ſeeing the ſub- 
ject of the confirmation is only what is diſponed, and what is reſerved 1s not 
diſponed, and conſequently not confirmed; nor would ſuch a confirmation 
of ward [lands] import a confirmation of a liferent ſo reſerved. ks 

Anſwered : That reſervations in charters, either expreſs or relative to pro- 
curatories, ought, and are preſumed to be conſidered, and fall under the 
confirmation, if not reſerved from it. | 
The Lords adhered to their former interlacutor; becauſe a liferent may be alſo 
conſtituted by reſervation, tho' it would be otherwiſe in the caſe of a reſer- 
ved right of fee, March 1685, partibus ut ſupra. 

Upon a new calling it being a/ledged for the donatar : That the clauſe runs 
thus, under the proviſions, conditions, &c. in the procuratory, in favours of Wil- 
liam Gordon, who was the diſponer, and did not bear theſe words, in fa- 
wvours of the Lady; ſo that the reſervation was taxative to the huſband. 

The Lordi again adbered to their former interlocutor, March 26, partibus ut 
ſupra. Vide No. 499, | | 

CCCCXCVI. A ſub- vaſſal being forfeited, and his lands annexed to the 
crown by act of parliament, the treaſurer appointed a factor to uplift the 
maills and duties ; and there being a multiple-poinding raiſed by the te- 
nants ; | 01 8 
It was alledged for Sir Jabn Harper, the forfeited perſon's immediate ſupe- 
rior, That his caſuality of non- entry was declared before the forfeiture, 
whereby he had right to the maills and duties till he got a vaſſal preſented. 

Anſwered : The King could not be a vaſſal, and the lands being annexed 
to the crown, he could not validly preſent. Again, the King being ſeized ju- 
re coronæ, the running of the non- entry ſhould ſtop, as when a vaſlal is in- 
feft, or a charter offered to the ſuperior, * 

Replied: The King cannot ſupply the place of a vaſſal, by whom the ca- 
ſualities of non- entry, eſcheat, &c. cannot fall, as by vaſſals infeft. 

The Lords preferred the ſuperior, March 1686, Sir Jahn Harper ſuperior to 
Ciltneſs, contra the King's Advocate, &c. 

CCCCXCVIIL. In an action of maills and duties at the inſtance of the 

— Balcarras, as donatar to the forfeiture of Sir William Denholm of Weſt- 
es; 

It was alledged for Sir William's creditors : That he was denuded by a diſ- 

polition and infeftment to his brother, with the burden of his debts there- 

in enumerate, and the infeftment confirmed by the preſident as ſuperior, 

two years before committing the crimes for which he 1s forfeited. 

Anſwered : Sir William was cited for the crimes of treaſon, viz. harbour 
and reſet, before the diſpoſition, and thereafter declared fugitive by the ju- 
ſtices ; and the committing of the laſt crime of invading the kingdom with 
Argyle, was a continuation of the treaſonable deſign, or med:tatio criminis; 
and the effect of the forfeiture ought to be drawn back to the firſt citation. 
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Replied : The diſpoſition was before the denunciation, by which nothing 
falls but the ſingle eſcheat till after year and day. 2. No ſentence hath fol- 
lowed upon that citation for crimes of reſet, &c. And if meditatio criminis 
were ſuſtained to diſappoint rights granted and confirmed before committing 
the crime, [nothing] could be ſecure. | 

The matter ended in a tranſaction, tho' the creditors appear to have been 
well founded in law; but it was conſidered that they lay under the danger 
of a new forfeiture of their debtor upon the ground of harbour and reſet, be- 

fore the diſpoſition, February 1687, Lord Balcarras contra Walter Denholm and 
creditors. | 

CCCCXCVIIL In a reduction and improbation at the inſtance of the 
Duke of Gordon, as donatar of the Marquis of Argyle's forfeiture, againſt 
Lochyell, one of his vaſſals in Badenoch. | | 

Alledged for the defender: That his lands are not expreſſed in the pur- 
ſuer's right, nor did the defender ever acknowledge my Lord Argyle for his 
ſuperior, nor does the retour ſay, that the rebel was habite and repute heritor 
by labouring, &c. and other qualifications mentioned in the act of parlia- 
ment about the quinquennial poſſeſſion, but only that he was repute ſupe- 
rior. 

Anſwered : Rights of ſuperiority cannot be retoured by deeds of poſſeſſi- 
on, but only by being habite and repute. 

Replied : Receiving payment of feu-duties is a poſſeſſion ; and the defender 
is willing to hold the lands of the purſuer as ſuperior ; and the property not 
being alledged to have been in the rebel's perſon, but only the ſuperiority, 
it ought not to fall under his forfeiture. _ 

Duplied: A ſuperior being forfeited, all rights lowing from him uncon- 


We Lords ſuſtained the retour, and repelled the defenders alledgeance and re- 
Fly, February 1687, Duke of Gordon contra Lochyell. | 

It was afterwards alledged for the defender, That his lands were feued 
out before the 1633 ; and the act of parliament allowing vaſſals to feu their 
ward lands, is equivalent to a confirmation of the ſub-vaſſal's right. 
' Anſwered: Non relevat, unleſs the defender ſay, that his lands held ward 
before the year 1633, and were feued for a competent avail, and both, 
as in Lord Lauderdake's proceſs of recognition; and here the purſuer produ- 
ces his charter, bearing the barony to hold feu of the King, which 1s pre- 
ſumed to be the antient holding, unleſs the defender prove the contrary, 
by the more antient infeftments, which are more likely to be found related 
to in his rights from the rebel's authors, than that the purſuer, as donatar of 
the forfeiture, can have them. | 1 

Replied : The purſuer's charter proceeds upon his own reſignation; and 
all lands holding of the King are to be preſumed ward, till the contrary be 

roven. | 

: The Lords found the defender obliged to inſtruci poſitive, that the lands feued 
before the 1633, beld [ward] anciently, and that they were feued for a competent 
avail, July 1687, Duke of Gordon contra Lochyell. Vide No. 494. 

CCCCXCIX. The Lady Earhkfoun, after ſhe had diſponed her liferent, 
being purſued before the council for the treaſonable crimes of harbour and re- 
ſet reſtricted to arbitrary puniſhment and referred to oath, and declared fu- 
gitive and denounced ; there aroſe a competition between the affigney to her 
liferent, and the donatar to her eſcheat. | 

Alledged for the aſſigney: That the cedent's perſonal abſence and con- 
tempt could not prejudge him in whoſe favours ſhe ſtood denuded before 


the council- citation. ; 
Anſwered 
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Anſwered for the donatar : That the rebel was conveened for crimes of 
treaſon committed before the aſſignation, to which the ſentence of fugitation 
muſt be drawn back. | 

R:plied : Tho' ſentences of forfeiture, upon probation of the crime, are 
drawn back to the date of the committing thereof, yet the declaring a perſon 
fugitive infers only contempt in not compearing, conform to the will of the 
letters, upon which nothing falls but the ſingle eſcheat, and the liferent if 
the rebel continue year and day unrelaxed, as in the caſe of denunciations 
upon horning. 

The Lords preferred the aſſigney, February 1687, Holburn of Menſtrey, con- 
tra Sir Theophilus Ogilthorp and David Main. Vide No. 49 5 

D. The Earl of Arran, donatar to Coltneſs's forfeiture, applied to the coun- 
cil to be put in poſſeſſion for five years of the lands of Northber ict, where- 
of the rebel and his factors were in poſſeſſion the time of the rebellion, that 
he might find out the rebel's rights in the mean time. 

The council ordained him to be poſſeſſed, and the bygone rents to be 
paid to him by the ſactors: tho, it ſeems, by the act of parliament he could 
only claim 3 to theſe pro futuro, after the decreet for his poſſeſſion: and 
here Inglis of Cramond was competing for theſe bygones, who having, ſince 
the act of council, arreſted them in the factor's hands, the Lords of ſeſſion, 
upon a bill given ia to them, diſcharged the arreſtment without looſing, the 
factor being put in by themſelves. Here the rebel's right was notourly known 
to be a wadſet, July 1687. The like act of council for ſummar poſſeſſion 
was given, Auguft 2. 1687, to Andrew Ker donatar, who had no retour of 
quinquennial poſſeſſion. | 

DI. The Lady Salton being infeft in a yearly annualrent of 7000 merks, 
ee a poinding of the ground for years annuities before her ſon's for- 

eiture. 

Compearance was made for the Lord Dumbarton, as donatar of the for- 
feiture, for whom it was alledged, That by the act 2. Parl. g. James VI. the 
King or his donatars are not bound to produce diſcharges of feu- duties or 
annualrents preceeding the forfeiture. | 

Anſwered for the purſuer : That laſt clauſe in the ſaid act doth only con- 
cern the forfeiture of inferior vaſſals, the words being, That no perſon preſent- 
ed, &c. and preſentation is not made to the forfeiture of immediate vaſſals; 
and the reaſon of the difparity is, becauſe there is a greater preſumption of 
fraud in a ſub-vaſſal, who is a ſtranger to the King, than in his own imme- 
diate vaſſal. | 

Replied : The other proviſions in the act anent the quinquennial poſſeſſi- 
on, concerns the King's vaſlals as well as others ; and therefore the laſt con- 
cerning diſcharges ſhould alſo be applied to lands holden immediately of 
the King. 2. The danger is as real in the one as the other. 3. The 
word preſentation is to be taken in an ample ſenſe (as appointed) as the words 
(Heu- lande) in the act will be extended to ward or blench. 

The Lords did not decide this point, February 1688, the Lady Saltoun a- 


gainſt the Lord Dumbartoun. 


FRAUD any CIRCUMVENTION. 


DII. Ballantyn having entered into a contract with Alexander Bonnar, 
whereby they obliged themſelves to divide equally betwixt them, whatever 
means ſhould fall to either through the deceaſe of James Bonnar, uncle to 
Ballantyn, and ſubmitted any difference that might ariſe to the determina- 
tion of Cornelius Neilſon, to whom for his pains they granted a bond, * 
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by they obliged themſelves, that a fourth part of what they ſhould ſucceed 
to in manner foreſaid, charges deduced, ſhould belong to him; which con- 
tract and bond were ratified by both parties the day after James Bonnar's de- 
ceaſe. Cornelius Neilſon having afterwards acquired a right to Alexander Bon- 
nar's half, he charged Ballantyn upon the agreement and bond to denude 
thereof, and of the foreſaid fourth part, who raiſed ſuſpenſion and reducti- 
on upon the reaſon of fraud and circumvention, qualified thus; That Bal. 
lantyn was groſsty impoſed upon, under pretence of friendſhip, by Neilſon, 
to go into ſo diſadvantageous a contract about the ſucceſſion to his uncle's e- 
ftate, with one who was nothing related to the defunct, but only one of his 
name, and had not the expectation of a ſixpence from him, by reaſons falſe. 
ly repreſenting the faccefiion tranſacted as a thing uncertain, in ſo far as 

ames Bonnar had a great inclination to make Alexander his heir ; and that 
Neilſon had deceitfully elicited the bond in favours of himſelf, without any 
onerous cauſe, for his pretended pains in ſecuring James Bonnar's means to 
one or other of the contracters ; and to palliate the contrivance, had cauſed 
them tranſcribe and direct a letter to him from a copy wrote by himſelf, for 
drawing of the contract, and take an oath of ſecrecy not to diſcover what 
was done to any body; nay farther, had endeavoured to bribe Ballantyn's 
friends to deſert him in the affair; and one of the witneſſes in the contract 
did not remember that the papers were read at ſubſcribing. Again, ſuch . 
a contract is pactum de hareditate viventis, which law reprobates as con- 
tra bonos mores ; albeit an agreement with a perſon concerning the future ſuc- 
ceſſion to his own eſtate is allowed, as in the caſe of tailzies and contracts 
of marriage. 3 

Anſwered for Cornelius Neilſon: That Ballantyn being major, ſciens et pru- 
dens, might enter into ſuch a contract, which was rational at the time, when 
it was dubious which of the parties would ſucceed, Alexander Bonnar being 
one of the defunct's own name, tho' a remoter relation than Ballantyn, who 
now eventually comes to have it jure ſanguinis. 2. Ballantyn's ratification 
after his uncle's death, when there was jus delatum to him, takes off all ſu- 
ſpicion of circumvention. | 

Replied : As Ballantyn was deceitfully induced to ſubſcribe the contract, 
ſo he was impoſed upon to ratify the ſame, the very day after his uncle's 
death, while he was ignorant of his having right as heir to the defunct's e- 
ſtate-; which was but a continuation of the former fraud. | 

The Lords, before anſwer, alloived a mutual probation ; Ballantyn to prove the 
qualifications of circumvention, and Neilſon to prove his anſwers. 

And the foreſaid qualifications of circumvention being proven, The Lords 
found the agreen.ent and bond were elicited by fraud and circumvention; and 
that the ſame fraud and circumvention was continued in impetrating the ratifi- 
cation, ſo as it cannot confirm and validate the foreſaid fraudulent deeds : and 
therefere reduced the contract, bond and ratification, November 1682, Ballan- 
tyn contra Neilſon. | ; mY: 

DIIT. In a proceſs at the inſtance of Kennedy of Ardmillan, huſband to the 
deceaſed Lady Aberlady, againſt Blackbarony, curator of Aberlady, for pay- 
ment of 13000 merks, conditioned to be paid for the purſuer's wife's life- 
rent of 2500 merks yearly, affecting the minor's eſtate. 

Alledged for the defender: That the tranſaction was null; for that dolus 
dedit cauſam, in ſo far as the liferent was bought while the liferenter had a 
concealed diſeaſe of a cancer in her breaſt, whereof (he died within ten 
months after the bargain ; and the bargain ought to be reduced to a juſt 


ſum, as the true value of it. 
| Anſwered 
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Anſwered for the purſuer : That one with a cancer may live many years, 
and the liferenter was not above fifty years of age. 2. The purſuer, the hu- 
ſband, was not obliged to divulge his wife's infirmities ; and ſhe having con- 
ſulted Phyſicians about her caſe, it was no ſecret. 3. The defenders had ho- 
mologate the tranſaction, by payment of four years annualrent of the 13000 
merks, after the liferenter's death. | 
Me Lords decerned for the whole 13000 merks ; and would not examine wit- 
neſſes on the dole, as it was qualified, June 1687, Kennedy of Armillan, con- 
tra Blackbarony, curator of Aberlady, &c. | 


 HOLOGRAPH WRITS. 


DIV. A note for L. 26 being proven holograph, except that the ſum was 
filled up by another hand. 

The Lords demurred to find it holograph, the ſum being a ſubſtantial part 
of a writ, November 1681, George Heriot contra Mr. Henry Blyzh. 


HOMOLOGATION. 


DV. William Baillie of Lamingtoun, having revoked and raiſed reducti- 
on debito tempore, of a bond granted by him in minority, the proceſs chan- 
ced to be loſt, and being purſued pgſt anncs for payment, he procured a 
diſcharge from the creditor's aſſigney, which diſcharge being queſtioned by 
the cedent's creditor, as granted by a perſon whole aſſignation was in truſt 
for the cedent's behoof, Lamingtoun recurred to his revocation and reducti- 
on upon minority and leſion, and offered to prove the tenor thereof. 

Againſt which it was alledged: That Lamingtoun, who had [homologated] 
the bond not only after his minority, but even after the ſaid pretended redu- 
ction, could not have the benefit thereof now, ſuppoſe the tenor were made 
up. | 
. for Lamingtoun : That the taking a total diſcharge, either upon 
diſcharge or voluntary payment, ad majorem ſecuritatem, cannot import ho- 
mologation ; tho' partial payments and diſcharges would infer homologation 
as to the remainder, "SY 

The Lords ſuſtained the anſwer for Lamingtoun, and allowed the tenor to be 
froven incidenter, February 20. 1685, Jolly contra Laird of Lamingtoun. 

DVI. Erſkine of Balgouny having left a bond of proviſion to his five 
younger children of 2000 merks to each of them, with a mutual ſubſtituti- 
on, George Erſtine, the only ſurviver of the five, purſued his eldeſt brother 
for his own 2000 merks, and for the ſhares of others that had accreſced to 


him by the ſubſtitution. 

Alledged for the defender: That the bond was granted in ſecto. 

Anrfwered for the purſuer : That a bond of proviſion was debitum naturale. 
2. The defender had homologate it, by paying the ſhares of two of the 
children, and by writing a letter to the purſuer, defiring he might ſtate his 
debt; and there was no other ground of debt between them but the bond of 
proviſion, | | 

Replied for the defender : The two children got only payment of their 
2000 merks a-piece, and nothing by the ſubſtitution, tho' one ſhare had then 
accreſced, and the defender is content to pay the purſuer's 2000 merks, if he 
will paſs from the benefit of the ſubſtitution and accreſcence. 2. The bond 
being in favours of diſtinct perſons, mult be conſidered as ſo many diſtin 
obligements ; ſo as the acknowledgement of one does not import acknow- 


ledgement of all ; nor does the letter relate to the bond : and all that was 
Nn intended 
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intended thereby was only to ſtate an accompt about the purſuer's own pro- 


viſion of 2000 merks. 


* 


and the ſubſtitution, February 1686, George Erſkine contra Erſtine 
of Balgcuny, his brother. | | 

DVII. An apprifer claiming an equal ſhare of the rents of the lands appriſed, 
with the firſt effectual apprifer, who was more than year and day before him, 


The Lords found the deeds of h-molovation feffictent to ſuſtain both the proviſen 


upon this ground, that it was marked in the decreet for maills and duties, that 


the preferable appriſer conſented to bring him in pari faſſu with himſelf, 

Alledged tor the prior appriſer : That he diſowned any conſent ; and no ſuch 
thing was ſubſcribed by him; nor can the clerk's aſſertion bind it on him. 

Anſwered : The purſuer, after extracting of the decreet of maills and du- 
ties, granted a joint factory with the defender for uplifting the rents of the 
tenement appriſed, and applying to their two appriſings pro rata; and the 
factory narrates the decreet, tho it mentions not the conſent. 

Replied : It was ignorantia juris that made the defender ſubſcribe ſuch 2 
factory, and ſo it can be no homologation of the conſent. 

The Lords ſuftained the factory as a homulogation of the decreet, and conſent 
therein expreſſed, February 1687, Charles Charters contra Andrew Barry. 

DVI. Ratification of a decreet, and a corroboration granted to the aſſigney 
by the perſon decerned, when he was under caption, fund no homologati- 
on of the decreet, June 1688, Whytfoord of Blanguban, contra Provoſt Muir. 

DIX. The Earl of Annandale having objected minority againſt a bond 
granted by him for 15000 merks, to Deacon Thomas Somer vel, on which he 
was purſued by the creditor. | . 

It was alledged for the purſuer : That the defender had, after he was ma- 
jor, wrote a letter to him, excuſing the not-payment of the money due by 
him to the purſuer; which was a clear homologation of the bond. 

Anſwered : The letter doth not mention the bond but debt, and there is 
indeed debt dve : for the bond is only queſtioned upon the exorbitancy of 
accompts for which it was granted; and homologation to take [away] the 
privilege of minority ought to be expreſs. 

Replied : The purſuer was not furniſher of theſe accompts, but paid them 


to Mr. Lants after they were examined by my Lord and his chamberlain. 


The Lords ſuſtained the hemolegation, the purſuer deroning the whole accompts 
were paid without any abatement, July 13. 1688, Deacon Somerve/ contra Earl 
of Annandale. 


HORNING. 


DXI. Found that a charger could not immediately, after the letters were 
found orderly proceeded by diſcuſſing of the charge upon a bill of ſuſpenſi- 
on, denounce ; but that the decreet ought firſt to be put up in the minute- 
book and extracted, as if the ſuſpenſion had paſt the ſignet: and here the 
ſuſpender died ſome few hours after the denunciation, which was upon the 
ſame day that the decreet was pronounced, February 1683, creditors of Bailie 


 Maryoribanks contra Alexander Chapland. Vide No. 513, 518. 


DXII. The Lords inclined to find an execution of a charge of horning 
null; for that it bore the party to have been charged at his dwelling-houſe, 
and did not defign the dwelling-houſe as in ſuch a town or ſhire ; but the 
point was not voted. | 

Thereafter another execution being quarrelled as null, for that it ſaid on- 
ly, that the meſſenger paſſed to the market-croſs of Edinburgh, without menti- 


oning that it was the head-burgh of the ſhire where the party dwelt; and that 
| it 


HORNIN G. 143 


it not being aſſerted m the execution, that he lived within the ſhire of Edin- 
burgh, his eſcheat and liferent could not fall by that denunciation; eſpecial- 
ly conſidering, that it is uſual to denounce perſons at Edinburgh, in order to 
caption, who live in the north. 

The Lords, upon the purſuer's offer, aliowed lum, in fortification of the denuncia- 
tion, to trove, that the rebel lived the time thereof within the ſhire of Edinburgh; 
and declared they would adviſe the probation incidenter, witheut the order of the 
roll, in reſpeò the purſuer allowed, ex gratia, the defender to propone the reuſon 
of reduction raiſed at his father's inſtance, before it was transferred, or the di- 
fender ſo much as ſerved heir in general or. ſpecial, January 27. 1682, Duke of 
Hamilton contra Caſtlemlk. But the execution being regiſtrated with that 
nullity, it is debateable if it can be ſupplied by ſuch a probation ; and proba- 
tion being led, the Lords found, That Sir Ludowick the time of the denuncia- 
tion lived at Edinburgh; and therefore ſuſtained the denunciation, and decerned 
partibus ut ſupra, February 2. 1682. | 

DXIII. In the reduction of a horning upon this reaſon, That altho' the 
letters had been ſuſpended as to a part of the charge, and found orderly pro- 
ceeded for the remainder, yet the charger, after extracting of the decreet of 
ſuſpenſion, denounced the ſuſpender without giving him a new reſtricted 
charge. | 


Anſwered : There was no neceſſity of a new charge for the decerniture, 


the letters, and charge to be put to farther execution, which imports, that 
any preceeding execution muſt ſtand, 

Lords repelled the reaſon of reduction, and aſſoilried the defender from it, 
March 1683, Archibald Ker contra Bailie Riddel. Vide No. 511. | 

DXIV. In a reduction of a horning at the inſtance of one Smzth, upon theſe 
reaſons; 1. The party was charged to pay an illiquid ſum, vg. the remain- 
der of his rent over and above what paid the annualrent condeſcended on in 
the charge, which was due upon infeftment : and ſo the charge was in the caſe 
of general letters. 2. The execution of the denunciation did not bear co- 
pies to have been left at the croſs. 

Anſwered : 1. The annualrents due. upon infeftment being condeſcended 
on in the charge, and known to the rebel by his uſe of payment, the ſu- 
perplus was ſufficiently ſpecial, and the rebel ought to have ſuſpended deb7to 
tempore, tho' the charge had been unjuſt or informal ; and not having ſuſpend- 
ed, his eſcheat falls propter contemptum. 2. Tho' copies of executions of in- 
hibitions and interdictions are left at the croſs for —— the lieges with 
the thing: it is not uſual to leave copies of denunciations of horning. 
De Lords reduced the horning upon the firft reaſon, and gave no anſwer to the 

ſecond, March 1683, Smith contra Sir David Carnegy. Lide No. 520. 

DXV. In a general declarator of eſcheat it was alledged for the defender, 
That the horning was null, in ſo far as the execution of the charge bore, 
that the party was charged at his dwelling-houſe, without deſigning the 
dwelling-houſe, as was decided Fuly 14. 1626. For horning, that is of fo 
great import againſt the lieges, ought to be executed with its due folemni- 
ties; and if the dwelling-houſe had been wrong deſigned, the deſignation 
could not have been altered: whereas now the charger may condeſcend upon 
any place he finds moſt convenient. 1:4 

Anſwered : There being neither act of parliament, nor fixed cuſtom, for de- 
ſigning the dwelling-houſe in the execution of a charge, the want thereof can- 
not nullify the preſent horning. And it appears by a report from the clerk- 
regiſter, that ſome executions in the year 1657, (about the time that the 
quarrelled execution was uſed) did likewiſe want the deſignation of tre 
dwelling-houſe : and to ſuſtain ſuch a nullity in executions might overturn 

| many 
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many diligences. As to the practique 1626, that was a ſingle deciſion, and the 


Lords never ſo determined ſince; 


but on the contrary, November 9. 1632, 


Montgomery contra Ferguſhill, an execution not deſigning the dwelling- houſe 
and this execution ought the rather to be ſuſtained, that it 
was never quarrelled till now, tho' three gifts have been expede upon the 
ſame horning, and former donatars obtained full ſatisfaction and payment. 
Replied : As to the practique 1632, Hrguſpill being both the rebel's ſtyle 
.and the-name of his houſe, the execution bearing that he was charged the: 
was ſuſtained, as being a compendious deſignation of both. 
Duplied : Caftlemain's houſe went commonly under the name of that 
ſame title; and ſo the defenders are in the preciſe terms of the prattic 


was ſuſtained : 


1632. 


The Lords, waving the other points of ibs, found the duply ene to 
Juſtain the execution, and aſſoilxie from the reduction, February de creditors 
of Caſtiemain contra the Lady and donatar. 

DXVI. In a general declarator of eſcheat it being objedted, that the exe- 
cutions of the horning were null, becauſe, tho' a late horning, it did not ap- 
pear to be ſtamped, conform to act 32. Parl. 5. James III. act 76. Parl. b. 
James V. and many deciſions, as March 6. 1624, GS. ; 

Anſwered : That ſtamping, ſince the act of parliament requiring the ſub- 
ſcription of notars, is not effential ; and the execution. itſelf bears to be 
ſtamped: and, de conſuetudine, the very tearing and laying down of the pa- 
per 1s ſufficient, without either wax or ſeal, which demonſtrates, that ſtamp- 
ing is but an inſignificant ſolemnity; nor doth the late act, Tequiring witneſſes 
ſubſcriptions to executions, mention it. 

The Lords, in reſpect of the above mentioned atts of parliament, and conflant 
cuſtam, found the | execution af ):horning for not being — March 1686, Lord 
Callendar contra Lord John Hamilton. Vide No. 518, 519 | 

DXVII. Found that horning againſt a tackſman did not hinder the ſub- 
tackſman to repeat defences, tho the ſub-tack was ſet after the denunciation, 
Judy 1687, Madder of Langtoun, contra Lord Tarras. 
DXVIII. In the reduction of a horning upon theſe reaſons; 1. That the 


executions as regiſtrate did not bear that they were ſtamped. 


2. The Lords 


having found in a ſuſpenſion of the charge, that the charger, whoſe title 
was an aſſignation not intimate before the cedent's death, ought to confirm 
before extracting, which is in effect a turning the decreet of regiſtration in- 
to a libel, the debtor ought to have charged de novo upon the decreet of ſu- 
ſpenſion ; whereas he was denounced upon the old charge. 
Anſwered : The regiſtration of horning is principally deſigned for diſco- 
vering the caſualties of eſcheat due to ſuperiors, and not like that of inhibi- 
tion for publication to the lieges ; and the principal executions appear to 


be ſtam ped. 


ſion. 


2, Cuſtom requires no new . upon a decreet of ſuſpen- 


Replied : All writs ought to be regiſtiate as they are conceived; and tho 
the ſtamp itſelf be the ſubject only of ſenſe, the words, And I have affixed my 


amp, ought to have been regiſtrate as a. principal part of the execution. 
2. Tho' when a reaſon of ſuſpenſion tends only to take off the charge in 
part, as when a partial diſcharge is produced, it is reafonable that the old 
charge go to execution pro reliquo ; yet it is otherwiſe when a reaſon of ſu- 
{penſion enervates the charge in totum; and the charger's aſſignation not in- 
timate in the cedent's lifetime, was not a ſufficient title without confirmati- 


on, which made in eftect a new, title. 


The Lords gave no anſwer to the firſt reaſon of reduction, but feund the 
boring null upon the ſecund reaſon, which was repeated by way of excep- 


tion 
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tion in a new ſuſpenſion, and the King and officers of ſtate not called; 
and they thought, that to find the letters and charge orderly — 
was not the proper decerniture in the ſuſpenſion, but that it ought to have 
run in the terms of a new decreet, November 1687, John Hamilton contra 
Colonel Borthwrck. | | | | 

DXIX. It being objected as a, nullity in a horning, that tho the executi- 
ons bear to be ſtamped, yet no veſtige of the ſtamp appears ; and the exe- 
cutions are but a recent deed in anno 1682. 

Anſwered : In fortification of the execution aſſerting itſelf to be ſtamped, 
it is offered to be proven, that at the outgiving of the proceſs, a veſtige of 
the ſtamp did appear, which is now lacerate. : 

The Lords found the anſwer relevant, 1 10. 1688, Mr. Jahn Bucha- 
nan contra the neareſt of kin of one Ker in Kelſo. 

DXX. An objection againſt a horning, that the execution did not bear a 
copy was affixed on the market-croſs, repelled, July 20. 1688, Douglaſs of 
Zarnſlaw, contra Sir Patrick Hume. Vide No. 514. 


HYPOTHECATION. 


DXXI. Found that tho' mariners and ſeamen had not a hypothecation upon 
che ſhip for their wages of their laſt voyage, yet they had jus inf/tends and 
retinendi, while in poſſeſſion of the ſhip, even againſt a perſon who had 
bought her after the voyage, March 1682, ſeamen of the golden ftar, contra 
Provoſt Min and Lutquharn. | 

-DXXII. Found that maſters have no hypothecation of cloth and manu- 
facture in ruſtins, either for rents or feu-duties, unleſs by accident, as inve- 
aa in urbanis for houſe-rents, January 168 5, John Kiery contra Roſs and Rot- 
Jon. Here John Kiery was the King's collector of the feu-duty. 


DXXIII. Found that the maſter of a ſalmon-fiſhing ſet in tack, had a hy- 


pothecation for his tack-duty, of the ſalmon taken and barrelled, as being 
fructus aque, February 1687, Moliſon contra Smith and Nicol. | 

DXXIV. Found that the receiver of thirty eight bolls of corn, of a crop 
nineteen years before from à tenant, was liable to the maſter jure bypothece, 
for the rent of that former year, if not exceeding the value of the bolls re- 
ceived, unleſs it were made appear, that corns and goods were then left 
upon the ground ſufficient to ſatisfy that year's rent, July 28. 1688, Laming- 
ton contra James Ofwald. But there was ſome ſpeciality in the caſe, and o- 
ther reaſons concurred. Caſtiebills Bratt. tit. hypothecation, No. 11. 


IMPROBATION Ap REDUCTION. 


'DXXV. In a reduction and improbation at the inſtance of a poſterior a- 
gainſt a prior appriſer, the defender having produced his appriſing, the pur- 
ſuer craved certification contra non produtta. 

Alledged for the defender: No certification can be granted contra non pro- 
ducta, in reſpect the defender hath produced ſufficiently to exclude the pur- 
ſuer's title, viz. a prior tho' unexpired appriſing, juſt as a prior infeftment 
would the title-of a poſterior ; altho' it might be 'more doubtful if his ap- 
priſing could be obtruded againſt a poſterior right of the lands by diſpoſiti- 
on and infeftment. | 

The Lords found there could be no certification contra non producta; but 
that they might reaſon. on the production, February 1682, Robert Deans con- 


tra Oſwald. 
Oo | DXXVI. 
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DXXVI. The purſuer of an improbation calling for writs flowing from 
ſpecial authors whom he had not cited, and craving the defender might take 
a term to produce. 4 | 

Alledged for the defender: That he could not be-obliged to take a term, in 
reſpe& his authors were not called; for tho private and unknown authors 
may be called cum proceſſu to the firſt term, when condeſcended on by the 
defender; yet when writs are called for, as flowing from ſpecial authors, 
theſe authors ought to be cited ab initio; becauſe they might prepone a de- 
fence againſt the taking of terms. | | 

The Lords would not ſuſtain proceſs for taking of terms, till the authors 
mentioned in the libel were called, altho' it was uſual not to libel or fill up 
the ſummons till immediately before the outgiving of the proceſs, and would 
not allow them to be cited cum oy u to c firſt term of production, Fe 
bruary 1682, Lady Hiſſeſide and her huſband, contra Baillie of Litilegill ; and 
| yet the King's officers are allowed to be cited cum proceſſu, Duke of Buc- 

cleugh and Scat, contra Scot of Burnout. | | 

DXXVII. The active title in an improbation being an infeftment in the 
year 1621, and the defender, to ſatisfy the production, having produced a 
charter and ſeiſin in anno 1622, relative to an appriſing before the year 1621, 
by virtue whereof they had been in poſſeſſion of the lands from the year 


1646. 

The Lords granted certification unleſs the appriſing were alſo produced, 
vi. the decreet of appriſing with the grounds and warrants, (but not the 
executions after fo long a time) ſeeing the defender could not alledge forty 
years poſſeſſion by virtue of that infeftment. Here the defender did not of- 
fer to prove the tenor of the appriſing, or to debate on his production as 
ſufficient, February 1682, Mr. George Room contra Peppermiln. 

DXXVIII. An extract of a contract of marriage regiſtrate in the public 
regiſter in anno 1633, ſuſtained to fatisfy the production in a reduction and 
improbation, tho after ſearch it could not be found in the regiſter, and the 
warrants of theſe years were not loſt ; but marriage having followed, and 
ſo notour, the defender was not put to prove the tenor, February 1682. 

- DXXIX. The defender in a reduction and improbation having produced 
the extract of a bond out of the public regiſter, to ſatisfy the production; 
and the principal not being found after ſearching of the regiſters. | 

The Lords, before granting certification, allowed a farther ſearch to be made, 
ſeeing the warrants were not in order. But it was the more ſuſpicious that it 
was regiſtrate in the year 1652, when the principals were got up again, March 
1682, Provoſt Anderſon contra James Bogil. | | 

DXXX. In an improbation of the rights of the vaſſals of the lordſhip 
of Kinclevin, at the inſtance of the Marquis of Ath:le, as Conſtable of the 
caſtle of Ninclevin, and the King's Advocate concurring for his Majeſty's in- 
tereſt, as ſuperior of the lordſhip. | | 

It was alledged for the Lord Broadalbin: That the charter produced not 
containing his lands per expreſſum, he was not obliged to take a term, till 
the purſuer proved that his lands were patt and pertinent of the lordſhip of 
Kinclevm. | 

Anſwered : The defender cannot controvert the King's right as ſuperior, 
for whom his Majeſty's Advocate concurs in the procels. 

Replied : The King does not purſue as ſuperior paramount, but only calls 
for the evidents of the lordſhip of Ninclevin, of which the defender knows 
not his lands to be a part, till it be proven; nor is he obliged to diſclaim, 
ſeeing baronies are ſometimes diſmembered from a lordſhip whereof they 
were original parts. he 
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The Lords ordained the defender to teke a term to produce, and the purſuer to 
prove part and pertinent at the ſame term, March 1682, Marquis of Aubele con- 
tra Earl of Broadalbin. a 

DXXXI. One imprifoned in France at a creditor's inſtance, having grant- 
ed a bond to another perſon for another cauſe, and raiſed reduction thereof 
ex capite metus ; 

It was aliedged for the creditor in the bond: That the impriſonment be- 
ing lawful, it was not ſuſtus metus, tho the bond had been to him that did 
impriſon the granter ; nuito minus can it be obtruded to a third party, that 
had no acceſſion to the impriſonment ; and all the purſuer could crave, was, 
that the bond might not cut him off from any defences againſt the debt. 

Anſwered for the purſuer : That he being under no obligation before the 
granting of the concuſſed bond, that ought not to be made uſe of to con 
ſtitute the debt againſt him. | 

The Lords found the reaſon of reduction as libelled not relevant ; and that a par- 
ty lawfully impriſoned might grant a bond gratuitouſly, where there was no an- 
tecedent cauſe, December 1682, Pringle contra Fullertoun of Craighall. 

DXXXII. Margaret Burnet's creditor having adjudged from her, as law- 
fully charged to enter heir to William Burnet, and raiſed reduction of Jabn 
Burnet's right, who was infeft by my Lord Traquair, upon a precept of clare 
conſtat, as heir to the ſaid Milliam, upon this reaſon, that his ſeiſin was 
falſum in data, in ſo far as it bore date December 3. 1674, and the precept 
of clare was dated the 2gth of the {aid month; the Archbiſhop of Sr. An- 
drews commenced a declarator to hear it found, that the precept was of a 
date prior to the ſeiſin, and that the poſterior date it bore had been filled up 
by miſtake. 

Alledged for the defender: That to ſuſtain ſuch a declarator would be of 
a dangerous preparative, eſpecially in a competition of creditors ; and that 
falſum in data quam pre ſe fert eſt falſum in tolo: and it is more probable that 
the date of the ſeiſin is falſe than the date of the precept miſtaken, ſeeing 
there is a note of the date and witneſſes thereof indorſed upon the back of 
the precept, which probably has been taken at the ſubſcribing before filling 
up of the date. | += 

The Lords, before anſwer, ordained Traquair, the ſubſcriber of the precept, 
and the writer and witneſſes inſert, to be examined anent the preciſe date of the 
precept, as near as they can remember, January 1683, James Simſon contra Arch- 
biſhop of Sr. Andrews. 

Probation being led, it -appeared, that the precept was delivered blank, 
and was in the hands of my Lady's writer, and the compolition paid to 
him ſome months before the date of the ſeiſin. 

It was alledged for the Archbiſhop: That the precept being anterior to 
the ſeiſin, and the true date of the ſeifin aſtructed by the depoſitions of the 
witnefles thereto, and the ſeiſin narrating the precept, tis evident that the 
error hath not been in the ſeiſin, but in the filling up the date of the pre- 
cept, which, at the worſt, is but error or falſum ex errore, and not competent 
to be debated in a competition of Joby Burnet's creditors ; fo that the pre- 
cept being granted in John's lifetime, and before the ſeiſin, (whatever be the 
particular date of it) will hinder Margaret's ſervice as heir to their father 
William, which was unjuſt and fraudulent, and defigned to cut off all the 
brother's creditors. ; 

Anſwered for the purſuer of the reduction: That falſum in data falſum in 


toto; and the witneſſes muſt condeſcend on a preciſe date of the precept ; 


nor is it enough to ſay, that it was of an indefinite date preceeding the ſei- 


ſin, ſeeing the means of improbation would be cut off thereby; and — 
| r 
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uſer of a blank precept quarrelled as falſe, would be obliged to condeſcend 
on the date of it. | Ke | * 

The Lords delayed to adviſe the point, March 1683. ] 

DXXXIII. Margaret and Helen Wiſbearts, as heirs-portioners ſerved to 
Jobn Craighead, their eouſin- german by the mother's fide, having diſponed 
to Alexander Troup ſome tenements of land in Aberdeen, who purſued re- 
duction of David Craighead's ſervice of heir to the ſaid Jobn Crarghead, his 
uncle by the father. David Craigbead purſued likewiſe a reduction againft 
Troup, of his author's ſervice; in which mutual reductions both parties pre- 
tended to the right of neareſt of kin to the defunct. 

It was alledged againſt the firſt retour: That the witneſſes adduced for the 
contingency of blood were neither ſworn nor ſubſcribing, tho they could 
Write. | . f 
Anſiwered: Eſio the depoſitions do not bear the witneſſes to have been 
ſworn, yet they were de facto ſworn; and tho' they had not been ſworn, 
the inqueſt might have proceeded on their proper knowledge, being both 
judges and witneſſes. | W ef 

The Lords ordained the parties to be heard upon the objections againſt the pro- 
pinquity of blood hinc inde, December 1682, Alexander. Troup contra David 
Craigbeud. ä 

— afterwards alledged for the firſt ſervice: That the inqueſt having 
found the party ſerved neareſt agnate to the defunct, the ſame cannot be 
quarrelled, ſeeing that would infer perjury in the witneſſes, and that the aſ- 
ſizers were temere jurantes. 1 LT | 

Anſwered : That the witneſſes adduced in the laft ſervice were more pre- 
gnant than theſe in the firſt ; and the depoſitions in either ſervice are to be 
confidered as depoſitions made before anfwer.  —- | 

The Lords, before anſwer, ordained.a probation to be led by commiſſion to the 
"Commiſſar of Aberdeen, which of the two parties ſerved was neareſt agnate to 
the defun& ; and afterwards, upon adviſing the depoſitions in the report, found 
the party laſt ſerved to be the next agnate, and reduced the firſt ſervice, March 


1683, Troup contra-Craighead. 


.DXXXIV. In an improbation certification being eraved againſt a procura- 
tory for the uſing an order at a ſecond appriſer's inſtance againſt the firſt. 
Alledged for the defender : That the inſtrument mentions the procurato- 
ry; and procuratories are not looked upon as neceſſary to be kept more than 
precepts of warning ; and now 'tis twenty years ago fince the granting of the 
procuratory in queſtion : and the defender offers to make faith, that ſuch a 
-procuratory was truly given. : | 
Anſwered : The procuratory being an effential-part of the order, it ought 
to be produced ; and if there was no procuratory, there could be no order. 
Now here the notar to the inſtrument has given a declaration under his hand, 
that the order was falſe, and forged by himſelf ; and has fled away from 
Juſtice, | 7 
, The Lords granted certification aguinſt the procuratory; but ſuperſeded ex- 
trafing till the 20th March: and allowed the proving of the tenor of the pro- 
:curatory incidenter, January 1683, Bogal contra William Anderſon. 
DXXXV. The caſe hetween Sir Robert Murray and Broughton, February 
12. 1679, being adviſed, wherein there were many indirect articles of im- 
probation and approbation, the Lords found the deeds of leaſe and releaſe 
falſe and forged, and ordained: the ſame to be cancelled; altho' it was a/- 
Jedged, That theſe deeds being the foundation of conveyances of land in Fe- 
land made by Broughton to ſingular ſucceſſors, whereupon verdicts and ſen- 


tences had proceeded, the ſame ought not to be cancelled, but to be 2 
| mitte 
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mitted to the Judges in Ireland, by the law whereof they may ſtand as true 


deeds ; becau 


e with us the direct manner of improbation not being extant, 


for that the witneſſes had not been examined before their death by the 
Lords of ſeſſion, the deeds may be taken away by the indirect manner ; but 
the witneſſes having been examined, and the deeds confirmed by the Jriſb 
judges, tis doubted if any indirect manner of improbation thereof can take 
place in Ireland. 2. Albeit Broughton had abidden fimpliciter by the deeds as 
true, and deponed likewiſe, that he was preſent when they were ſigned and 
ſealed, yet the probation by indirect articles, not proving the defender's 

firive acceſſion to the forgery, but inferring only a conſequential acceſſion 
by uſing thereof, the Lords would not remit the defender to the criminal 
judge, but left the purſuer to raiſe a criminal libel before the judge com- 


tent, as accords; for the witneſſes inſert examined in Ireland, de 


pone, 


That the deeds were delivered to one Brown, a feoffee in truſt, altho' the 


defender deponed he was preſent in the room that day, February 1683. 


DXXXVI. Found that an appriſing, with a charge againſt the ſuperior, 
tho' no infeftment followed, is a title of reduction, tho' it be not à ſuffici- 
ent title of removing : nor was it here conſidered if the apprifing was ex- 
pired or not, February 1683, Catharine Smith contra James Hamilton and his 


ſpouſe. Vide No. 540. 


DXXXVII. In the reduction of a diſpoſition of lands upon this reaſon, 


That the diſponer was furious ; 


It was alledged for the defender: That by the act 66. Parl. 8. James 3. 
the furiotity ought to be found by an inqueſt upon brieves out of the chan- 


cery ; and now the party is dead, and not queſtioned in his lifetime. 


Anſwered : The a& of parliament cited is before the inſtitution of the 
college of juſtice, and the Lords of ſeſſion are now the great inqueſt of the 
nation; ſo they did proceed to try furioſity and ideotry, in the cauſe between 
Gairntully and Innernytie, for reducing an aſſignation: and tho' one party's 
wounding another during the dependence of a proceſs, and parricide, are by 
acts of parliament to be found by an aſſize, yet the Lords always proceed 


to cognoſce theſe crimes without a previous verdict. 


The Lords, before anſwer, ordained witneſſes to be examined, as to the condition 
of the party the time of the diſpoſition, February 1683, Lindſay contra Trent. 

DXXXVIII. In the improbation of a diſcharge, as to the date in Ofober 
1652, for verifying an alledgeance of minority the time of the granting there- 
of, one of the witneſſes being dead, and the other having deponed, that it was 
his ſubſcription ; but that he thought he ſubſcribed it in the year 1651, the har- 
veſt after Worceſter fight; and that he was not witneſs to any other diſcharge 
between the purſuers and defender at any other time. And at adviſing, two 
other diſcharges, wherein the deponent was a ſubſcribing witneſs, being pro- 
duced, the Lords perceiving no vitiation in the date by ocular inſpection, 
and conſidering the witneſſes are not able to remember ſo ancient dates of 
writs, and that the deponent was not poſitive that it was in the 1651, 
but only he thought ſo, they aſſoilzied from the improbation, February 1083, 


John Carſtairs contra Elphing ftoun of Quarrel. 


— 


Thereafter the purſuer craved to be allowed to prove he was alibi all 


OZober 1652. 


Anſwered for the defender: That new articles cannot be received after ad- 


viſing the improbation. 


Replied : After the direct manner of improbation is cloſed, by examining 


P p 


of the inſtrumentary witneſſes, the purſuer may recur to the indirect articles. 
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The Lords ſuſtained the reply, and allowed the purſuer to condeſcend and con- 
ſign, which had not been done at firſt, March 1683, John Carſftairs contra 
Elphing ſtoun of Quarrel. 

DXXXIX. In the reduction of a decreet of reduction in abſence, the 
Lords found, That the now producing of the paper then called for, did not 
fully ſatisfy the production; but that the purſuer muſt likewiſe produce the 
decreet of reduction, and. extract it himſelt, it being in publica cuſtodia; yet 
found that the firſt reducer ſnould have no expences of his decreet, if he 
put the preſent purſuer to take out a new extract for ſatisfying the produ- 
ction, March 1683, John Law contra David Hume. 

; I: DXL. In a reduction at the inſtance of a fimulate creditor of an appa- 

3 | rent heir, who had adjudged from him as lawfully charged. 

| Alledged for the defender : No-proceſs on the adjudication, which is but a 
judicial aſſignation, in reſpect the purſuer is neither infeft thereon, nor hath 
charged the ſuperior, i} | | | "TY 

Anſwered : There is a charge produced. 

Replied: The ſuperior was not charged till after the proceſs was called ; fo 
that the purſuer having no ſufficient active title in his perfon the time of the 
ſummons, the poſterior charge cannot accreſce to make a title to him a ſin- 
gular ſucceſſor, tho' it would be effectual to an univerſal ſucceſſor in remo- 
vings, which are poſſeſſory judgments. 

The Lords ſuſtained the adjudication as a title quoad perſonal rights called 
for, viz. backbonds, diſcharges, renunciations, &c. without reſpect to the charge, 
whether prior cr poſterior to the ſummons, ſeeing the right of theſe paſſes by 
ſimple aſſignation, to which the adjudication anſwers; but found that the charge 
or infeftment, after executing of the ſummons and day of compearance, was in- 
formal quoad charters, ſeifins, and real rights of lands ; and would not ſuſtain 
proceſs as to that concluſion, the cauſe being unfavourable upon the pur- 
ſuer's part, November 1083, William Bigger contra Mr. William Dundaſs. 
Vide No. 536. | ; | | 

DXLI. An Engl/hman at Londen and his factor having purſued a Scot/- 
man upon an Ergli/h bond granted by him to the conſtituent, the defender 
proponed improbution, and craved the factor for the creditor might abide 
by the bond, and not only defign the witneſſes, but produce them, ſeeing, 
if the creditor were purſuing in England, the law there could oblige him to 
inſtruct the bond by the depoſition of the witneſſes ; and tho' the ſolemni- 
ties in their writs, different from ours, are not conſidered, yet defences a- 
gainſt them, and the import of them, are to be regulated according to the 
Engliſh law. 

The Lords found the factor needed not to abide by the worit, becauſe his conflituent 
Was ready to abide by 1t ; and that it was ſufficient to deſizn the witneſſes by known 
deſignations, ſo as they may be found out, November 1683, contra 
Alexander Blair. | 

DXLII. The obtainer of a decreet of ſuſpenſion having extracted the bond 
of caution, and charged the cautioner, who ſuſpended and proponed im- 
probation againſt the bond, and craved the purſuer to abide by it. 

It was alledged for the charger: That the bond of cautionry not being to 
him, but given in to the clerk of the bills, he could only abide by the ex- 
tract he had gotten out of the clerk's office. 

The Lords having conſidered, that bonds of cautionry are ſometimes forged, 
and that the ſuſpender behoved to be called, they decerned againſt the cautioner, 

ſuperſoding extract till the latter end of January, that, in the mean time, the 


cautioner mialit raiſe a ſummons of improbation, and inſiſt therein, which they 
| would 
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would ſummarily take in in this proceſs, and Ede ordain tle clerk of the bills ts 
ſatisfy the production, by giving in the principal bond, December 12. 1683. 

- DXLIIE. In a reduction and improbation at the inſtance of the Earl of 
Hume, as infeft on an adjudication of the eſtate of Hume, the purſuer being 
debarred by horning a4 agends, there was afterwards compearance for Mr. 
Charles Hume, who had adjudged the Earl's right, and conſequently the de- 
pendence, and craved to be allowed to inſiſt in his own name, as legal at- 
ſigney by the adjudication, ſeeing a rebel's factor, or his aſſigney, may carry 
on a proceſs from which the conſtituent or cedent is debarred, by not ha- 
ving perſonem fland:. 

Anſwered : No man can infiſt in his own right and name in a proceſs of 
reduction and improbation, unleſs he be infeft, or have charged the ſupe- 
rior. 
The Lords found the anſwer relevant, February 1684, Mr. Charles Hume con- 
tra the Earl of Hume's vaſſals. Vide No. 544, 552, No. 576. 

DXLIV. The like was found, Viſcount of Kenmure contra Jolly, January 
1687, Vide No. 543. 

DXLV. A bond of 2000 merks being reduced and improven upon this 
ground, That one of the witneſſes inſert deponed, that he ſubſcribed it in a 
room where the principal was preſent, (without ſeeing him ſubſcribe, or 
hearing him acknowledge that he had ſubſcribed the bond ) upon the other 
witneſs's aſſertion, that the principal had ſubſcribed ; and the other witneſs, 
who was a notar, deponed, that the one half of the ſubſcription was the 
principal's, and the other half his own: the creditor in the bond raiſed a 

roceſs for damages againſt the witneſſes. 

Alledged for the defenders : - That ſuch an action is a novelty ; and witneſ- 
ſes before the late act of parliament did uſually ſubſcribe uit, tho' they 
did not ſee the principal ſubſcribe. 

Anſwered for the purſuers : That if ſuch witneſſes were not made liable 
in damages, people's ſecurity would be in great danger : for ſeeing parties 
cannot always be preſent when he, their debtor, ſubſcribes, the creditor 
reſts upon the faith of the witneſſes as to the debtor's ſubſcribing ; and they 
ought not by their ſubſcribing to. induce the creditor to believe, that the 
bond was true and valid, unleſs they had ſeen the debtor ſubſcribe, or that 
he had acknowledged ſo much to them when they ſubſcribed ; and the late 
act of parliament has conſidered perſons ſigning witneſs to another's ſub- 
ſcription, without ſeeing. the other ſubſcribe, as a fault ſo great, and of ſo 
dangerous conſequence, that it hath made it ſpectes fa. ; | 

The Lords, nemine contradicente, found the witneſſes liable, cunjunctiy and 
ſererally, to the purjurr's damage, effeiring to the principal ſum and anmualrent 
which he would have had by the bond if rightly witneſſed, February 1684, Mr. 
Thomas Allan contra Mr. Hugh Blair; which deciſion was thereafter adhe- 
red to by a new interlocutor. The like will follow if notars ſubſcribing de- 
: the party's warrant, Caſtlebills Pratt. tit. improbation and reduction. 

o. 92. | 

DXLVI. Brodie of Milntoun having appriſed Jabnſtcun his debtor's lands, 
and alſo a backbond granted to his debtor by a truſtee, who had appriſed 
tor the debtor's behoof a piece of land belonging to Provoſt Gray, Milu- 
Zou raiſed an improbation againſt the other adjudgers of Gray's eſtate : 

For whom it was alledged : That there could be no ſuch proceſs ſuſtain- 
ed at the purſuer's inſtance, unleſs he derived a right from Gray, other- 
Wile people might be put to propale their rights to perſons having no in- 
tereſt, upon improbations raiſed at random, whereby any weakneſs in mens 


ſecurities might be expoſed to ſuch as would take advantage of them. 
Anſwered 
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Anſwered for the purſuer : That any perſon infeft in lands, has good in- 
tereſt to call all whom he knows or ſuſpects to have a right thereto, to the 
effect he may underſtand the ſtrength of his own right, and purge it from 
incumbrances ; and if the defenders be perſuaded that the purſuer has no 
real intereſt in the lands, they may ſuffer a certification to paſs at his inſtance 
againſt them : befides, the purſuer having appriſed the backbond of the tru- 
ſtee who appriſed Gray's land, Gray may be properly called the purſuer's 
author. 

Replied : Tho' the backbond was a ground to declare the truſt upon, yet 


the purſuer could not inſiſt in the improbation, which is the effect and conſe- 


quence of the real right in the truſtee's perſon, till once the truſtee be de- 
nuded thereof. 

The Lords did not oblige the defender to take a term in the improbation 
but ordained the declarater of truſt to be previouſly diſcrfſjed, February 1684, 
Brodie contra Mr. James Elphing ſteun the truſtee, and Mr. Robert Scot. . + 

DXLVII. A decreet of the Lords of ſeſſion being called for among other 
papers, in a reduction and improbation, and certification granted in the general, 
the Lords upon application found, That certification ſhould not run againſt ſuch 
decreets that were in publica cuſtodia, unleſs the defender had refuſed, as he 
did not; to condeſcend upon the date when the purſuer required it, and the 
caſe was favourable; and there was ſome complaint about the way and 
manner of extracting of the decreet, March ng; Lord Salin's children con- 
tra Jean Callendar. 

DXLVIII. In a reduction at the inſtance of the Secretaries of ſtate, of a 
gift of the office of ſherift-clerk granted by the Duke of Lauderdale, (then 
Secretary) to Andrew Crawfurd, upon this ground, That it did not contain 
the modus vacandi by Mr. Andrew Ker the former clerk's death, dimiſſion or 
deprivation, but adjoined Crawfurd to Ker, giving him the right of ſurvi- 


vance after Ker's death, without any title to the profits medio tempore. 


Anſwered : The reaſon of reduction is not relevant, in reſpect Ker and his 
ſon being conjunct in the office, with a clauſe of ſubſtitution, the father up- 
on the ſon's death made a dimiſſion of the half of the office in favorem, 
upon which the Duke's gift proceeded ; and old Ker having died ſome years 
before the Duke, to whom the caſuality fell if it had —. by Ker's death, 
ſince the Duke did not quarrel the ſame, no body elſe could; nor is it unu- 
ſual to grant gifts to two perſons with a clauſe of ſubſtitution and ſurvivance, 
as was formerly found in the caſe of Commiſſars and their clerks, and late- 
ly in the caſe of Alexander Maitland and his ſon Charles. 

Replied': The granting of offices by way of conjunction and ſubftitution, 
is very prejudicial ; and if they may name two W they may, by the 
ſame reaſon, name ſix. 


The Lords aſſoilxied from the redution, March 1 684, Secretaries of ſtate 


contra Andre Crawfurd. 


DXLIX. It being alledged by the abe in an improbation, that no cer- 


tification could pals againſt writs granted to his authors, unleſs the authors 


immediate and mediate were called. 
Aſevered for the purſuer: Tis enough to call the immediate, who may 


intimate to the mediate authors, as they find themſelves concerned. 


Replied : The mediate authors-ought alſo to be called, becauſe they are li- 
able in warrandice. 


The Lords feund, That all authors ſhould be called by the purſuer, as they are 
condeſcended on by the defender, who is to give his cath of calumny, that the per 


ens in the condeſcendence are authors, and liable in warrandice. And if the pur- 
freer dil net be at pains to cite old auth ors, he may 7005 rem ebe rights made 
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to or by them, and reſtrict the libel, November 1684, Lord Advocate contra 
Lord Cardrofs and Laird of Living ſlon. Here was a condeſcendence of near 
twenty mediate authors ; and this deciſion ſeems to render unprobations te- 
dious and chargeable to the purſuers. We. 

DL. A ſubſcribed accompt found not probative, and falſe upon theſe in- 
direct articles of improbation, vi. the diſſimilitude of ſubſcription, and dif- 
ferent way of ſpelling words from the writer's uſual ſubſcription, and me- 
thod of ſpelling, and near forty years taciturnity and ſeeking payment, albe- 
it comparatione literarum, as great a difference was obſerved betwixt the 
parties true uncontroverted ſubſcriptions, as betwixt theſe and that quarrelled ; 
and the probation by witneſſes was directly contrary, and equally pregnant; 
ſo that nothing of material objection ſeemed to remain, but the long ſilence in 
requiring payment, which was but a light preſumption per ſe, ſeeing law allows 
forty years to purſue, December 17. 1684, Mr. Charles Lindſay contra Cuning- 
hamebead. This decifion ſeems hard: but here the purſuer not being con- 
cerned in the accompt, but in another debt therein mentioned, which he 
was like to recover, he did not reclaim, Caſtlebills Pratt. tit. improbation. 
No. 97. | 

DIL Sir Alexander Hume having diſponed ſome lands of Coldinghame he 
ſtood infeft in, to Sir Patrick his brother, who did not infeft himſelf, a redu- 
ction and improbation was raiſed in both their names, againſt his vaſſals of 
Coldinghame, and terms taken: and Sir Alexanaer having afterwards, upon 
ſome incident differences with his brother, diſclaimed the proceſs, Sir Pa- 
trick craved certification in his own name. | | 

Alledged for the defenders : That Sir Patrick was not infeft, and fo could 
not inſiſt in an improbation of theſe rights, nor could he crave certification 
in Sir Alexander's name, who had diſclaimed the purſuit ; and beſides, was 
at the horn, and had not perſonam ffandi. 

Anſwered for the purſuer : By the act of regulations all defences againſt 
the titles ought to be proponed before the taking of terms. 2. Sir Alexan- 
der could not diſclaim the proceſs, which was raifed in Sir Patrick's name; 
nor could his rebellion, which is perſonal, prejudge Sir Patrick. 

Replied : It was needleſs for the defenders to have quarrelled Sir Patric#'s 
want of infeftment, while Sir Alexander was a joint purſuer: but the objection 
was competent whenever the two intereſts were divided. 

The Lords repelled the alledgeance and 775 made for the defenders, in re- 
ſpect of the purſuer's anſwer ; and found, That Sir Patrick's want of infeftment 
could not be quarrelled in this ſlate of the proceſs, the objeftion | being] in effect a 
dilator, which ſhould have been 
Eume contra the vaſſals of Coldinghame. Vide 5 54, 555. 

DLII. The Lords, ſupra No. 543, having found that Mr. Charles Hume, 
who had compriſed his brother the Earl of Hume's right, could not inſiſt 
without being infeft, in his own name, in a reduction and improbation 
raiſed by the Earl, who was at the horn. | 

It was afterwards alledged for Mr. Charles : That he was within year and 
day of another adjudger who ſtood infeft, which infeftment by the act of 
parliament is to be reputed his. 

Anſw-red : Tho' Mr. Charles's diligence without infeftment could carry 
the real right that was in the Earl's perſon, it could not give him an inte- 
reſt in the action raiſed in the Earl's name, more than an appriſer could in- 
fiſt in an action of maills and duties commenced by his debtor, without any 
voluntary right or aſſignation thereto. 

R-plied : A compriſing, which is a legal aſſignation, muſt operate as much 
as a Conventional. | 

Q q The 


proponed ab initio, January 8. 1685, Sir Patrick 


———— - — ____ 
p — — = 


3 
bs ee» - * — — 
SEES 
4 4 EE 3 a * <a 
: : —_ PI "Re 


. —. . 222. 


—_ 
— 


ED 


— — 
* 


— So - = 
* 4 - + * * = 
-o, = * _ - * 4 
OY ER - . - » - — : - i 
— 8 1 — 8 —_ * * 2 * a es * ———— — 
— | . Je G > S 8 2 —— 2 a 
b 2. _— | — E 4 — "22 2 WY 
_ — — — —. — — ra 2 CO - 


_ 
4 8 
WW 4 1 


S „ 
— —— - 


2 2 -% 
— 
1 


5 SOT 
PITS 


a4 = 
254 "On * 


7 * 
— * 2 vs ur 4 2 66 PEERS 
rr ro pifrac ut Ps ys ef ra rote 


—C EZ 


. . n > I - 8 — * 
- — — n 7 *— — — 1 — 4 — — — 2 
. ˙ XXX ˙⅛ 11. OR > >. . _ 


14 IMPROBATION awyv REDUCTION. 


The Lords ſuſtained the alledgeance and reply, and allowed Mr. Charles to in- 
fiſt in the ation, January 8. 1685, Mr. Charles Hume contra the vaſſals of 
Hume. Vide No. 581. * 

DLIII. Found that if an author, called after raiſing of proceſs of impro- 
bation, die before pronouncing of decreet, his apparent heir muſt be called, 
or rather the proceſs muſt be transferred againſt him, December 1684, George 
Park contra Inglis of Cramond. 

DLIV. Found that the defender in an probation could not, after the taking 
of terms, propone this dilator, that the purſuer was out of the country, and 
no mandate produced, January 15.1685, Semple contra Semple of Cathcart, 
Vide No. 551, 555. 

DLV. Found that the defender in an improbation could not, after inter- 
locutor upon a peremptory defence, propone, that the ſummons of waken- 
ing at the inſtance of the purſuer, was raiſed active before the purſuer had 
a licence, January 1685, David Ofwald contra James Somervel. Vide No. 

I, 

” DLVI The Earl of Lauderdale and Lord Maitland being decerned in- 
L. 53000 Sterling, in a procels at the King's inſtance againſt them, for mal- 
verſing in the mint, after the matters of fact and damages had been cogno- 
ſced by a commiſhon under the great ſeal, reported, and approven by his 
Majeſty ; the King, after extracting of the decreet, ſignified by a letter to my 
Lord Treaſurer, that, upon their diſponing the lands of Diddop to the Earl 
of Aberdeen, then Chancellor, and Colonel Grame of Claverhouſe, or paying 
L. 16000 Sterling to my Lord Aberdeen, and L. 4000 Sterling to Claverhouſe, 
they ſhould have remiſſions and a diſcharge of the decreet : whereupon Lau- 
derdale, by a treaty with Aberdeen, agreed to give him ſecurity for L. 100000 
Scots, upon Aberdeen's making over his right by the King's letter to Sir Jobn 
Maitland, for the behoof of his father; which accordingly was done bine 
inde, and the L. 100000 bond corroborated afterward by new cautioners. 
Lauderdale after Aberdeen was out of the government, raiſed reduction of the 
decreet and bonds upon theſe grounds ; 1. There are ſeveral nullities in the 
decreet, as that ſome defences had not received interlocutor ; and that 
Aberdeen was judge and party. 2. There was concuſſion in the caſe, in 
ſo far as the Earl of Aberdeen, who was then Chancellor, and. a favourite, 
threatened the purſuer with a criminal proceſs, unleſs he complied with all 
his defires. 

Alledged for the Earl of Aberdeen : That the decreet or bonds could not be 
quarrelled; becauſe, 1. The decreet was n foro, and homologated by volun- 
tary deeds and ſecurities. 2. The bonds were granted by way of tranſacti- 
on, in ſo far as the one half of the ſum was abated ; and res tranſacta can- 
not be quarrelled upon lefion. 

Anſwered tor the Earl of Lauderdale: That, by our law and cuſtom, de- 
creets in foro are quarrellable upon nullities, and after they are opened, there 
is place for rectification of any lefion. 2. Tranſactions are quarrellable both 
upon the heads, leſion tra dimidium, and concuſſion by public perſons. 

| Replied : By the current of our deciſions 4% ultra dimidium is not ſuſtain- 
ed to nullify-any bargain; and by the civil law it was only competent in 
buying and ſelling. . 2. The qualifications of concuſſion are not relevant: 
for as greatneſs and power is no crime, it cannot infer concuſſion ; and ſup- 
poſe Aberdeen had inſinuated Lauderdalès danger from a criminal purſuit, 
(which is denied) that being a legal procedure, could not be a ground of 
Juſtus metus or concuſſion, as was found in the caſe betwixtSir William Davidſon 
and Miſbeart, and here the act was ingeminate and homologated by corro- 


borations, and taking right to my Lord Aberdeen's gift, and ſuſpending Cla- 
verkouſe 
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verhouſe thereupon, and taking a remiſſion, and getting an abatement of the 
one half of the ſums in the decreet. | 

The Lords, before anſwer, ordained ſome points of fact alledged on as qualifica- 
tions to be tried, and ſeveral of the Lords and clerks were examined; but 
nothing followed thereon before the Revolution, in reſpect the King by a let- 
ter diſcharged further procedure. 

The reduction being inſiſted in in the winter ſeſſion 1691, the Lords o- 
pened the decreet upon this nullity, That it was not exactly conform to the 
interlocutor and warrant thereof; and the foreſaid grounds of reduction and 
anſwers being reſumed, and the probation taken upon the act before anſwer 
adviſed, the Lords reduced the decreet and the bonds, and repelled the alledgeance 
of tranſaction and homolegation, January 13. 1692. The Earl of Aberdeen 
conceiving himſelf injured by the ſentence, he appealed to the parliament, 
February 1692. Vide No. 557, 578. | 

DLVII. The Lords reduced a right upon a reaſon of concuſſion, where 
there was no tranſaction or abatement, February 1685, my Lord Gray contra 
the Earl of Lauderdale. | 

DLVIII. A diſpoſition by a father to his ſon and apparent heir was redu- 
ced upon the act of parliament 1621, at the inſtance of the granter's credi- 
tors, tho' it was made an implement of the ſon's mother's contract of mar- 
riage ; becauſe obligements in contracts by way of deſtination, cannot be 
obtruded to creditors, March 20. 1685, Dickſon of Hartrie contra Dick/on of 
 Wiitflead. This was afterwards ſtopped. 

DLIX. An afligney to a bond, whoſe aſſignation was reduced for not be- 
ing ſubſcribed by two notars, having got infeftment out of the debtor's lands, 
and transferred his right to Sir James Rochead, who compeared after pro- 
nouncing of the decreet, and craved to be heard againſt the probation led, 
for making void the aſſignation. ; 

The Lords did not admit Sir James Rochead's intereſt in this ſtate of the 
proceſs, in reſpect it was not ſooner intimate, March 168 5, James Samuel con- 
tra Sir James Rochead. | 

DLX. In the improbation-at the inſtance of Roſs of Tilhſnaugh, againſt Gar- 
din of Migdſtrath, of a bond of thirlage, upon this direct article, That the 
defender had ſometimes alledged upon a temporary bond, and at other times 
had ſhown a perpetual bond, which had been quarrelled by thoſe who. ſaw 
it, as not bearing the true ſubſcription of the deceaſed Alexander Roſs, the 
alledged ſubſcriber, and which the defender refuſeth now to produce; and 
the bond produced by. him is by vitiation made a perpetual, of a temporary 
bond, and was given in ſo vitiate to the regiſter by him: all which was 
proven, * | 

The Lords found the bond produced not only not probative, but alſo falſe, in re- 
ſhe of the vitiation in ſubſtantialibus. But they did not remit Migd/trath to 
be criminally puniſhed, but left it to the Advocate to raile an indictment 
before the juſtices, and lead what probation he thought fit; albeit Migaſiratb 
had abidden by the bond, in reſpect it was an evident granted to his prede- 
ceſſors, and it was not clearly proven, that he had made the vitiations, March 
1685, Roſs of Tilkſnaugh, contra Gardin of Migd/irath. | 

DLXI. A perſon having named a ſtranger his executor and univerſal le- 
gatar, with the burden of ſome particular legacies, his ſiſter raiſed reducti- 
on of the teſtament as neareſt of kin, upon this ground, that it wanted ha- 
bile witneſſes, in ſo far as one of the witneſſes was a conſiderable legatar, and 
lo could not be teſtis in cauſa ſua. | 

Alledged for the defender: That the reaſon is not relevant; becauſe, 


1, The witneſſes were in effect inſtrumentary witneſſes, who cannot be re- 
x jected. 
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jected. 2. By the civil law legatarii & fide commiſſarii were habile witneſſes 
in teſtamento ſcripto, tho not in nuncupativo, 3. Whatever might be pretend- 
ed againſt a teftamentary witneſs purſuing for a ſpecial legacy, the witneſs 
there quarrelled may prove the verity of the teſtator's ſubſcription, in favours 
of the univerſal legatar, to exclude the purſuer's intereſt of neareſt of kin. 

Anſwered for the purſuer : Tho' where writs are granted and accepted by 
parties, as in the caſe of bonds, contracts, &c. the creditor receiving the ſe- 
curity conſents to the hability of the witneſſes therein, that cannot be drawn 
as a rule to a teſtament in prejudice of the neareſt of kin, who did not con- 
ſent to or ſubſcribe it. 2. It was upon ſpecial conſiderations that legatars 
are allowed to witneſs by the common law, in reſpect here principale negoti- 
um agebatur inter teſtatorem et hæredem, and even witneſſes were required; 
and the heir who had the heritage by the teſtament had no reaſon to quar- 
rel it : but theſe ſpecialities take no place with us where moveables only are 
teſtable, and teſtaments need but two witneſſes. Again, more faith was gi- 
ven to witneſſes by the civil than by our law, ne defunctus inteſtatus decederet, 

The Lords repelled the reaſon of reduction, and ſuſtained the teſtament as a. cum 
Plete probative writ, March 1685, Anne Grahame contra 1 of 8 
and James Fenton. 

DLXII. In an improbation, compearance to ſtop certification by produdti 
on being made for one who pretended to be apparent heir to the defund, 
whoſe writs were called for. | 

It was alledged for the purſuer : That ſuch a one had-no intereſt to pro- 
duce writs to ſtop the certification, he neither being heir ſerved, nor his ap- 
2 notour. 

Anſwered: An apparent heir has intereſt to ſtop e ; and the 
1 offers him to prove, that he is holden and repute fanguine proximus 
to the defunct, who died many years ago ul'ra hominis memoriam. 

The Lords atbuad the probation ad hunc effectum; and it being proven, 
that the defender was holden and repute ſanguine proximus to. the defundt, 
they ſuſtained his intereſt to produce what writs he could to ſtop certification, No- 
vember 1685, Scot of Baſſenden, contra 

DLXIII. In the reduction of a diſcharge granted by a reli& the day after 
her huſband's death, when ſhe was travelling of a child under the midwife's 
attendence, ex capite luctus, and alſo upon this ground, that ſhe was not com- 

s mentis, by reaſon of her pains and ſhowers. 

The Lords, before anſwer, allowed a mutual probation, and that by women wit- 
neſſes, in reſpect of the purſuer's circumſtances at the granting of the diſcharge, 
January 1686, Marjory Maſon contra fohn Maſon. 

DLXIV. In the reduction of a horning againſt the King's donatar, the 
extract being produced to ſatisfy the production; 

It was alledged for the purſuer : That extracts cannot fatisfy the producti- 
on in an improbation, becauſe then he could not impugn the meſlenger's 
ſubſcription comparatione literarum. And fo jealous is our law of the verity 
of hornings, that the tenor thereof cannot be proven by witneſſes. 

Anſwered : The jus quæſitum to the King by the rebellion cannot be taken 
away by the tranſaction of parties; and the creditor being always maſter of 
| the principal horning, the King or his donatar cannot be burdened with 
L the production of it, as was obſerved by Haddingtoun, November 18. 1609, 
| and found December 1676, betwixt William Veitch and Peter Pallal. 

The Lords found the production fatisfied by the eat act, in reſtect the dona- 
tar's gift proceeded upon a third perſon's borning, and not upon his own, whereof 
be might be maſter, January 20. 1686, Mr. Alexander Du, and Hiſt bae, 


contra Matthew Baillie. 
DLXV. 
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DLXV. In the improbation of a tack, at the inſtance of Lamingtoun con- 
tra James Ofwall, the defender produced a regiſtrate extract in the year 1632, 
and contended, That, after ſo long a time, he could not be obliged to pro- 
duce the principal, eſpecially the purſuer and his authors having homolo- 
gate the ſame, by their conſtant payment of the tack-duty. 

Anſwered : The tack is not quarrelled as to the verity of it, or the quan- 
tity of the tack- duty, but as to the endurance, in reſpec the extract contains 
more years than the principal. | 

The Lords ſtopt certification till the regiſters might be ſearched, and in- 
clined to ſuſtain the tenor proven, in caſe it were not found, February 1686, 
Laird of Lamingteun contra James Oftwald. a 

DLXVI. In a reduction at the inſtance of the Duke of Gordon againſt 
his vaſſals; ä 

It was alledged for the defenders : No proceſs, in reſpect the purſuer's title 
produced is but a ſeifin without a charter. 

The Lords ordained the charter to be produced, and ſiſted proceſs till that was 

oduced. a 
5 It was thereafter alledged for the defenders: That the ſeiſin being but an 
extract, and there being no precept of ſeiſin in the charter, the precept ought 
to be produced. 2. One of the defenders is minor, and non tenetur placi- 
tare. 3. The executions of the ſummons bear not the name of the dwell- 
ing-houſes where the defenders were cited. 4. The executions are not 
ſtamped. 5. The execution againſt the tutors and curators at the market- 
crols does not bear that a copy was left. | 

Anſwered : The extract of the ſeiſin is ſufficient, and the precept need 
not to be produced. 2. Minor non tenetur placitare takes no place againſt the 
taking of terms in improbations; beſides, there was improbation upon the 
ſame grounds commenced againſt the minor's father in his own lifetime, ſo 
as the father had occafion to confider and conſult his defences: and there- 
fore the privilege ought not to be ſuſtained in this caſe. 3. The acts of 
parliament require not the dwelling-houſe to be named; altho' in hornings 
practice requires it, becauſe of the great prejudice that may follow upon 
theſe, and for that charges of horning may be private : for improbations are 
publicly called from the bench ; and 'tis only the firſt execution that is here 
quarrelled ; for the ſecond execution bears perſonally apprebended. 4. The 
veſtige of ſtamping appears, and the execution is old. 5. Executions a- 
gainſt tutors and curators need not to bear the leaving of a copy, and yet, de 
facto, copies were left; nor is there place for this objection, ſeeing there is 
compearance for the defenders and their curators. 

The Lords refelled the alledgeances in reſpeft of the anſwers, February 1686, 
Duke of Gordon contra vaſlals. | 

DLXVII. In the improbation at the inſtance of young Milntous againſt 
Sir Daniel Carmichael, of a ſeiſin to Sir Jobn Whitfoord the purſuer's father, 
the articles of improbation were, That three of the witneſſes inſert deponed, 
that they did not remember that ever they were witneſſes to ſuch a deed, 
bur could not be poſitive, it being thirty years ago; and the alledged Bailie to 
the ſeifin deponed, that he could not ſay poſitively that ever he gave ſuch a 
ſeiſin. 2. The ſeiſin was not booked in the regiſter, but only marked by the 
depute. And albeit the dead witnefſes might prove preſumptively per /e, 
they cannot make faith againſt a contrary poſitive probation by four concur- 
ring living witneſſes: for if living witneſſes were not ſuſtained to convel the 
preſumption ariſing from ſuch as are dead, it were eaſy to ſecure all forgeries, 
by putting ia dead witneſſes. 

| Rr | The 
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The articles of approbation were, 1. Some of the witneſſes in the ſeifin be- 
ing dead, theſe are probative of the inſtrument. 2. Sir Jobn was generally 
looked upon as a perſon infeft, and borrowed money near to the value of 
his lands from Sir Daniel Carmichael, a neighbour-heritor, to whom he, Sir 
Jobn, delivered his ſeiſin now quarrelled. 3. When Sir Jobn borrowed mo- 
ney from my Lord, his ſeiſin was got up from Sir Daniel, to be ſhewed to 
his Lordſhip, who got a wadſet from Sir Jobn, deſigned therein beritable pro- 
prietary. 4. Sir Fohn as a baron ſtood and voted for Commiſſioners to the 
parliament, was a Commiſffioner of aſſeſſment, and frequented all the meet- 

ings of the heritors. 5. In a petition to the exchequer, ſigned by him, nar- 
rating there were precepts out of the chancery upon his retour to infeft, and 
that the ſheriff was chargeable with the non-entry by the reiponde, he cra- 
ved, that, in reſpect of his ſervices to, and ſufferings for the King, he might 
have the caſe of his non-entry, and the ſheriff diſcharged thereof, which de- 
; fire was granted, after the term ſubſequent to the precepts, when they were 
null by the clauſe preſentibus poſt proximum terminum non valituris. ow 
this petition imports, that he was liable, and the ſheriff liable, and conſe- 
quently that he, Sir John, was infeft. 6. His ſpecial retour to theſe lands is 
e 7. The ſeiſin is marked by the regiſter-depute, who acknow- 
edges the marking, and Archibald Haſty ſheriff-clerk, who is dead, was no- 
tary thereto, a man of entire reputation. 

The Loris having confidered the articles of improbation and approbation, they 
ſuſtained the verity of the ſeiſin, and afſoilzied from the improbation, March 25. 
1686, Miltoun contra Sir Daniel Carmichael. Vide No. 603. | 

DLXVIII. The Laird of Lamingtoun craving certification in an improba- 

tion, at his inſtance againſt ſome vaſſals; - 

It was alledged for the defenders : TRat they and their authors had been 
in immemorial poſſeſſion of the lands, reputed as feuars, and the immediate 
—_— was an appriſer ; and 'tis uſual for debtors to keep up their writs from 
appriſers. ; 

— for the purſuer: That the defenders do not produce any docu- 
ment to inſtruct that the debtor was vaſſal, nor any diſcharge of feu- duty, 
or entry of heirs or ſucceſſors; ſo that the tenor cannot be proven. 

The Lords delayed extracting for a year, and examined all perſons ſu- 
ſpect of having writs, or having knowledge thereof, December 1686, Laird of 
Lamingtoun contra Lady Bl/ackbareny. 

DLXIX. In the reduction and improbation at the inſtance of Mr. Alexan- 
der Calvil againſt William Haly, of writs granted to the defender by Jean 
Colvil. 

Alledged for the defender: That an Colvil being author condeſcended 
on, the purſuer ought to have cited her, or her neareſt of kin, if ſhe be 
dead. 2. He could not produce writs granted by Jean; becauſe the purſu- 

8 er libelled or inſtructed no right in his favours, flowing from her by diſpo- 
1 ſition or ſucceiſon. 3. The defender is only obliged to condeſcend on the 
[ | dates of decreets before the Lords, and not produce them, or the grounds 
1 | and warrants; and extracts of regiſtrate writs muſt ſatisfy the production, 
and the purſuer muſt ſeek the regiſters for the principals. 

The Lords, ex gratia, allowed Jean Colvil, or her neareſt of kin, to be cited 
cum proceſſu, in reſpect the defender was an agent, who had been vexaticus to 
the purſuer ; and they ſuſtained | the ſecond} and third deferces as relevant, January 
i - 1687, Mr. Alexander Colvil contra William Fay. 

z DLXX. The Lords refuſed to allow a qualified abiding by ; but found, 
5 That the defender might proteſt for the quality, and prove the ſame, Fe- 
bruary 1687, Laird of Watertoun contra Relert Innes. 

DLXXI. 
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DLXXI. Mr. John Chiſholm, Parſon of Leſlie, having obtained certificati- 
on in a reduction and improbation, againſt the Earl of Rexburgh, of rights 
of ſome lands annexed to the parſonage of Leſte, the Earl raifed reduction 
of that certification upon this ground, That he was minor, and his tutors 
and curators had not recovered his writs after his father's ſudden death. 

The Lords, before anſwer, ordained the Earl to condeſcend upon the wwrits ke 
would make uſe of in the reduction and debate upon them; and declared, That if ke 
was found to have the preferable right, the Lords would recal or reduce the certi- 
— February 1688, Earl of Roxburgh contra Mr. James Chiſholm, Miniſter 
of Leſlie. 1 | 

DLXXII. In a reduction at the inſtance of Mr. George Wilſon, of two ſmall 
feus he had right to the ſuperiority of from the Laird of Dundaſs, upon this 
ground, That the vaſſal's right contained a clauſe of extinction, in caſe three 
years feu- duties ſhould be ſuffered to run in the fourth; and the ſaid irri- 
tancy was incurred. | 

Alledged for the defender: That any ſuch failzie before the diſpoſition 
could only operate in favours of the diſponer ; and as to any failzie in the pay- 
ment of feu-duties fince that time, the defender was in ignorance, and not 
guilty of contempt towards the purſuer, who is a new ſuperior. 

Anſwered ſor the purſuer : That his diſpoſition carried omne jus, and the 
caſuality by a preceeding incurred irritancy was not reſerved. 2. The pur- 
ſuer's right was publiſhed by his infeftment under the ſeal : and minority 
doth not interrupt the courſe of either legal or conventional irritancy, nor of 
annual rebellion. | 

The Lords thought the proceſs ſevere, and found the mora purgeable by the 
payment of bygones at the bar, November 22. 1687, Wilſen contra Dundoſs. 

DLXXIII. In a reduction and improbation at the inſtance of the Earl of 
Airly againſt Pitliver; 

The defender alledged : No proceſs ; becauſe the purſuer's active title of 
infeftment was expede after executing of the ſummons. 

Anſwered : The infeftment proceeds upon a retour, which is always drawn 
back to the time of the predeceſſor's deceale, | 

Replied : That is ſuſtained in removings, which are poſſeſſory actions, 
but never in actions petitory. 3 | 

The Lords ſuſtained the alledzeance and reply, and found no proceſs. 

In this proceſs they found alſo, That the perſons by and to whom the writs 
called for were firſt granted, ſhould be condeſcended on in the libel, that authors and 
repreſentatives may le called; and that it was not enough to libel in general, that 
theſe were granted by ſome of the purſuer's predeceſſors to ſome of the defender's 
predeceſſors and authors, Eari of Airly contra Laird of Pitliver, November 
1687. | 

DLXXIV. The town of Innerkeithing being erected into a burgh-royal by 
King Robert I. with the privilege of the cuſtoms of a certain bounds, within 
which three or four other royal burghs are erected, they purſued reduction, 
improbation and declarator againſt Burntiſſand, and others of theſe towns; 
and the defenders having made a production, the purſuers craved certifica- 
tion contra non frodutta. | = 

The Lords refuſed to grant certification; but ordained the purſuers to inſſt in 
their declarator, December 6. 1687. : 

DLXXV. In an improbation of the date of a marginal note wanting wit- 
neſſes, the Lords found, That the uſer might prove it by the purſuer's oath, 
without neceſſity to abide at it, as in the cafe of poſitive falſhood ; and that 
tho' the purſuer ſhould not by his oath acknowledge the date, the marginal 


note would only fall, and not the whole writ, upon the brocard faiſum in 
uno 
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uno falſum in omnibus, which holds only in poſitive falſhoods; at leaſt in arti- 
cults connexis. And here the ſubſcription to the marginal note was not de- 
nied, but only it was quarrelled as not of the date of the body &f the writ, 
— 1688, Andrew Jobnſtoun contra Jobnſtoun of Lockerbie. Vide No, 

95: | 
DLXXVI. A right of ſome. teinds and patronages being diſponed for 
L. zoo Sterling, with an expreſs proviſion, That, in caſe of not- payment of 
the money at a preciſe day condeſcended on, the diſpoſition and aſſignation 
ſhould be null and void; and the aſſigney having transferred his right to the 
Duke of Gorden, who infeft himſelf thereon, the diſponer commenced redu- 
ction and improbation of the aſſignation, and all that followed thereon, up- 
on the irritancy above mentioned. 

Alledged for the defender : That the purſuer's title being a perſonal clauſe 
in the diſpoſition, it was not ſufficient to reduce infeftments and real rights. 

Anſwered: The irritant clauſe being in gr emo of the defender's authors 
right, he could not be ignorant of it; and it is ſufficient to reduce the diſpo- 
ſition and infeftment to himſelf in conſequentiam. "FR. 

' The Lords ſuſtained the purſuer's title, and reduced, February 16. 1688, Roger 
Hopkins contra the Duke of Gordon. Vide No. 543, 552, 581. 

DLXX VII. In a purſuit at the inſtance of one deriving right from the de- 
ceaſed Hamilton of Deckmont, againſt Colonel Borthwick, for payment of ſome 
bonds due by the Colonel, and aſſigned to Deckmont his father-in-law, the 
defender produced Deckmont's miſſive letter, bearing, that the defender had 
left 5000 merks with him for paying theſe bonds. 

Alledged for the purſuer : That the ſubſcription of the miſſive was very 
ſuſpicious ; and the miſſive was alſo null for not being holograph, and want- 
ing witneſſes. - | 

The Lords, upon comparing Deckmont's ſubſcription of the letter 101:h his o- 
ther true ſubſcriptions, found it very difßerent in the ſhape of the letters; and 
found the miſive not probative for want of witneſſes, February 18. 1688, Deck- 
mont contra Colonel Borthawick. | | 

DEXX VIII. In a reducton at the inſtance of Gray of Crichy, againſt the Earl 
of Lauderdale, of a diſpoſition granted to him, then Lord Hatton, by the Lord 
Gray the purſuer's author, upon theſe reafons and qualifications of concuſſi- 
on and circumvention ; 1. The defender having called for the Lord Gray's 
rights in a reduction and improbation, they were kept up nine months by 
his lawyers after production, and refuſed to be given back. 2. The de- 
fender gave a factory to uplift the rents of the Lord Gray's lands, and de 
fatto did uplift ſome of them before he could induce him to difpone. 
3. The defender was in great power and authority, ſo as the Lord Gray 
durſt not complain of his actings. 4. The Lord Gray was leſed ultra di- 
midium, in having received from the defender only 21800 merks for 50000 
merks worth of land. 

Alledged for the defender : That the qualifications founded on, do neither 
infer circumvention nor concuſſion ; becauſe, 1. Writs produced in impro- 
bations uſe to lie in proceſs longer than nine months. 2. The bargain was 
verbally agreed to before the factor's intromiſſion. 3. Sola potentia, in great 
men cannot infer concuſſion, which is a crime; and the Lord Gray was 
major, ſciens & prudens, and had free acceſs to judicatories for redreſs, if 
wronged. 4. There was no leſion, in reſpect of a proviſion in the bond 
granted to my Lord Dundeè's two ſiſters, authors to the Lord Gray, that the 
ſhare of any of them dying unmarried ſhould accreſce to their brother, and 
de facto one of the ſiſters died unmarried, and the other's ſhare was not 


worth 21900 merks : beſides, the bargain was a tranſaction of the purſuer's 
right, 
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right, which was then under proceſs at the defender's inſtance, as donatar 
of ultimus heres to the Lord Dundee. 

The Lords, upon adviſing a probation of the above mentioned qua/:fications of 
concuſſion and material leſion, reduced the Lord Gray's diſpsfition to the defender ; but 
oſſoulzied tim from compting for bygone maills and duties, and ardained the purſuer 
to reſtore the price to the defender. This deciſion proceeded not upon the heads 
of concuſſion or material leſon ſeparately, but ſuper tota mater ia jundtis jungendis, 
February 22. 1688, Crichy contra Earl of Lauderdale. Vide No. 556, 557. 

DLXXIX. In a reduction at the inſtance of Abden againſt Pittrevy, of a 
diſpoſition granted to the defender's father by the purſuer, upon this reaſon, 
That the purſuer, a facile youth, had figned it immediately after his majori- 
ty, as it was ſent up to him at London, of deſign to exclude his ſucceſſion by 
an ill wife he had married, who is now dead without iſſue, and the purſuer 
hath now hopeful children by a virtuous ſecond wife. Again, himſelf is 
enormly leſed by the diſpoſition, whereby he hath only reſerved a literent of 
3000 merks ; and he is willing to allow to the defender all money paid or 
advanced to, or for the purſuer. ; 

Anſwered for the defender: That the purſuer had homologated the diſ- 
poſition, by receiving the annuity of 3000 merks, and granting diſcharges 
relative thereto. 2. By a new contract at Dumfermling, the purſuer, who is 
major, ſciens & prudens, hath, with advice of his friends, diſponed his eſtate 
to the defender's father. = 

Replied : By interlocutor of the Lords of ſeſſion, the purſuer was allowed 
to receive the annuity without danger of homologation. 2. The contract 
at Dumfermling was entered into by the purſuer out of mere neceſſity, the 
defender's father having refuſed to pay him the annuity ; and his creditors 
having forced him to the Abbay, therefore the foreſaid diſpoſition ought to 
be reduced upon this material ground of lefion, as was decided February 22. 
1688, betwixt Gray of Crichy and the Earl of Lauderdale. 

The Lords aſſcilxied from the reduction, February 1688, Alden and Mr. Da- 
vid Dewar contra Piitrevy. But this interlocutor was ſtopped by an after- 
alledgeance, that the contract at Dumfermling was entered into upon truſt. 

DLXXX. The purſuer of an improbation craving certification againſt the 
writs called for, notwithſtanding of a tranſumpt of them produced. 

It was a/ledged for the defender: That tranſumpts proceeding upon ſum- 
mons and citation of parties, and not by inſtrument, are ſufficient to ſatiſ- 
fy the production in improbations: for many of the ſecurities of this king- 
dom are but tranſumpts, the principal writs being lodged with the party 
having the greateſt intereſt. And here parties were cited to hear the bonds 
tranſumed, becauſe the principals were to be ſent to Virginia, to purſue 
the debtors there; and being accordingly ſent, as appears from Attorney's 
letters, they cannot be had, now that he is dead. -. | 

Anſwered for the purſuer: That tranſumpts, upon compearance of the 
parties, may indeed 3 effect of the principal writs; but here there 
was not only no compearance, (which makes the tranſumpt no better 
than an extract) but the debtor was out of the kingdom; and this ſpe- 
ciality muſt be noticed to prevent falſhood, which the ſuſtaining of tranſ- 
umpts to ſatisfy the production in improbations, would encourage. Again, 
the ſtyle of decreets of tranſumpt bear, that they are to have the effect of 
principals, except in the caſe of improbation. a 

Replied : The urged inconveniency is as ſtrong againſt tenors as tranſ- 
umpts ; and without queſtion this tranſumpt would be ſufficient for pro- 
ving the tenor: and the exception of improbation in decreets of tranſumpt 


is but exuberant ſtyle. ; Ly 
Sſ The 


feft. 
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The Lords ſuſtained the tranſumpt to flop certification. It was alledged, but 
not inſtructed, that there was a judgment recovered upon the bonds at Virgi- 
nia, June 20. 1688, Thomas Laurie contra Mary Auſtin. 

DLXXXI. In a reduction and improbation at the inſtance of a poſterior 
againſt a prior appriſer. 

Alledged for the defender : No proceſs ; becauſe the purſuer was not in- 


Anſwered : It was not neceſſary for the purſuer to take infeftment, his right 
being only an appriſing of the legal; eſpecially if the lands held ward. 

Replied : No perſon but he that is infeft can reduce rights that are real by 
infeftment, or'purſue removings ; altho' a bare compriſing may be a title to 
call for production of contracts, or perſonal rights; nor is the purſuer with- 
in year and day of the firſt effectual apprifing. - | 

The Lords ſuſtained the alledgeance and reply for the defender. 

Thereafter the purſuer a/ledged : That this is a dilator, which cannot be 
proponed now after the taking of terms; which the Lords found relevant, 
and repelled the defence in hoc ſtatu proceſſus, July 13. 1688, Mr. Burnſide con- 
tra Crawfurd. * Vide No. 543, 552, 576. 
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DLXXXII. For proving the date and delivery of a holograph diſcharge 
of annualrent, produced for cloathing a baſe infeftment with poſſeſſion, in 
anno 1664, in a competition with a public infeftment in the year 1668, the 
debtor, receiver of the diſcharge, and the creditor who granted it, having ac- 
knowledged the date upon oath, and a witneſs having deponed, that he heard 
the creditor ſay, he was going to grant a diſcharge about that date, but knew 


not for what. 
The Lords preferred the annualrenter, November 19. 1681, Fletcher con- 


tra 

DLXXXIII. The Earl of Kincordin having granted a bond for imple- 
ment of his contract of marriage, for ſecuring of 80000 gilders on land in fa- 
vours of his Lady, in caſe of no children of the marriage, or of their dying 
before the age of twenty, fo as they might and did diſpoſe of the ſame ; with 
a reſolutive clauſe making void the infeftment, in — wy of the children's at- 
taining to that age. 

The Lords found, That the provifien irritating the infeftment was to be ftrict- 
ly interpreted, and that it tcok effect by any of the children's attaining to the age 
of twenty, tho' they did not diſpoſe of the ſum; and would not ſupply the words, 
fo as they may and do diſpoſe, as an omiſſion, altho' they were mentioned in the 
narrative and procuratory and requiſition, and the charter : and found, That 
the infeftment was not a fiduciary ſecurity to the children, but only a ſecurity to 
the Lady of her right in the foreſaid event, November 29. 1681, the Lady Kin- 
cardin contra the Earl's real creditors by infeftment. 

DEXXXIV. Found that Sir Patrick Niſbet having given his vaſſal a feu- 
chatter of ſome lands, with pertinents, for a feu-duty pro omni alio onere ; 
the vaſſal might ere a brewery in ſuo feudo, tho' in barony, and the clauſe 
cum breueriis, was not inſert in the charter; which, in Craig's opinion, page 
181, paſſes with the feu, tho' not expreſſed, December 168 1, {ſon contia 
Sir Patrick Niſbet. 

DLXXXV. The Laird of Clar bmannan having, in December 1677, granted 
a baſe infeftment of relief to his cautioners, with a proviſion, That they 
ſhould not enter to poſſeſs till after diſtreſs and payment of the cautionry, 
and proportionally : he, long before the Mpitſunday thereafter, made a reſig- 

nation 
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nation in favours of his perſonal creditors, on [which] there was a charter ex- 
pede in exchequer : that ſame day the cautioners applied to the exchequer for 
a confirmation of their right; but the reſignation was preferred, and the con- 
firmation delayed for ſome hours: yet both were infeft on their reſpective 
charters before the term of Whitſunday. The cautioners now crave prefe- 
rence for theſe reaſons ; 1. Their baſe right is anterior to the reſignation, and 
it could not, and they could not apprehend poſſeſſion till the nex: term at 
ſooneſt, and not then, unleſs they had paid the defender upon diſtreſs ; and 
an interveening voluntary deed cannot be preferred, February 13. 1024, Fuly 
2. 1625. 2. They applied to the exchequer debito tempore, and tho', out of 
reſpect to the King's Commiſſioner, who was preſent, they did not take in- 
ſtrument upon their being delayed; yet they offered to prove per membra cu- 
riæ, that they applied and were delayed. | 

Anſwered for the creditors : The cautioners might have made their baſe in- 
feftment public before the confirmation, by railing a poinding of the ground, 
or a declarator j that effect. 

The Lords found, That the baſe infeftment of relle, being a right competent 
in ſao genere, it preferable to the poſterior public voluntary infeftment ; and 
therefore preferred the cautioners, February 1682, Bruce of Newton, contra the 
creditors of Clackmannan. 

DLXXXVI. Tho' appriſing with infeſtment, or a charge interveening be- 
tween a baſe infeftment and the firſt term for payment of annualrents, is 
preferable to the infeftment of annualrent ; yet a baſe annualrenter, who had 
done diligence for poſſeſſion immediately after the term, was preferred to a 
compriſing without a charge or infeftment, February 1682, Jobn Niſbet con- 
tra Sir Damel Carmichael. | | 

DLXXXVII. The ſignatures of two baſe infeftments of annualrent, where- 
of the one was two months prior to the other, being paſt the fame day in 


exchequer, before the firſt term of payment of annualrent, the Lords brought 


them in pari paſſu. 

But it being thereafter informed, that Aliſon's charter was expede the great 
ſeal a month before Cant's, and that the charter was the complement of the 
confirmation, 

The Lords preferred Aliſon, wnleſs Cant could purge bis negligence, by pro- 
wing, that the expeding of bis charter was delayed by the keeper of the ſeal after 
le had, debito tempore, given it in, March 1682, Captain Aliſon contra Lu- 
dowick Cant. Vide his cauſe infra, No. 593. 

DLXXXVIII. Found that for the conſtitution of rights, and mortifications 
to towns or hoſpitals, a ſeiſin is neceſſary to denude the diſponer in a competi- 
tion with a ſingular ſucceſſor, tho' ſeifin be not requiring for continuing ſuch 
a right, in reſpect that communitas non moritur, March 1682, Findowry contra 
town of Brechin: 

DLXXXIX. Found that baſe infeftments of relief were public from the 
date, without poſſeſſion, confirmation, or declarator ; but this was afterwards 
ſtopped. 2. Found that it is not the priority of paſſing ſignatures in exchequer, 
that gives preference, whether they be fignatures of confirmation or appri- 
ling, or upon reſignation, but that which is firſt expede at the ſeal will be 
preferred, even tho the competing ſignatures be ſigned by the King; becauſe 
a ſubſcribed ſignature is an incomplete deed till the ſeal is appended. 3. Found 
that a bailie of regality's decreet of poinding the ground of lands lying there- 
in, cloathed a baſe infeftment with poſſeſſion, even as to other lands in eodem 
corpore juris, tho' lying in another juriſdiction, March 1682, Lord Cardreſs 
contra Van Sommerdyke, General Dalziel and the old Lady Cardreſs. It was 
debated in this procels, if a ſtranger Dutchman might buy or wadſet lands 


here, 
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here, without being naturalized, and this could be quarrelled by any but the 


King. 

DXC. The Laird of Ardroſs having built a church at the Ely, and localled 
a ſtipend to it upon ſeveral parts of his lands by a private mortification, which 
was quarrelled by a fingular ſucceſſor, after the miniſter had been above for- 
ty years in poſſeſſion. | 

The Lords found, That the mortification not being made by appointment of the 
commiſſion, nor ſecured by infeftment, it could not affect the defender's lands, but in 
proportion with the whole ancient barony ; To which the defender condeſcend- 
ed (tho' not obliged for any part in ſtrict law) the lands not being diſponed 
to him with any ſuch burden. And the mortification being conſtituted by 
way of grant, obliging the mortifier and his heirs, &c. and not by a real 
right, the Lords would not ſuſtain it as real by poſſeſſion like a ſervitude, March 
1682, Mr. Andrew Wilſon contra Waugh and Whyte. 

DXCI. A perſon being infeft by cognition, and haſp and ſtaple, in a 
tenement of land in Brechin, and his ſeiſin not regiſtrate, as if the tenement 
had been burgage, whereas it truly held feu of the Biſhop, and was only 
granted to the town during the ſuppreſſion of prelacy, he ditponed the tene- 
ment : the diſponer's ſon ſerved heir to his grandfather, and raiſed reduction 
of his father's infeftment, as null for not being expede Habili modo by char- 
ter and ſeiſin, upon retour or precept of clare conftat, as other feus are ac- 
quired, nor yet regiſtrate. 

The Lords found the father's infeſiment null, December 1681, Robert Speed 
contra John Speed. 

Index. Infeftment without regiſtration, taken in feu- lands by cognition, and 
haſp and ſtaple, ex errore as if they had been burgage, and not by charter 
and ſeiſin, upon retour and precept of clare, found null. 

DXClI. Seifin granted prepriis manibus to a ſingular ſucceſſor in burgh- 
lands, without an adminicle in writ, not ſuſtained, tho' ſeiſin in theſe grant- 
ed to heirs by haſp and ſtaple has privilege, November 1682, Helen Coaſh 
contra John King. s 

DXCHI. In a competition between two baſe infeftments of annualrent, 
confirmed in exchequer in one day, but the one expede a month before the 
other at the great ſeal, they were not brought in par: paſſu, but that which 
firſt paſſed the ſeal was preferred, unleſs it were made appear, that the o- 
ther was as timeouſly offered to the keeper of the ſeal, December 13. 1682, 
Aliſen and Aikman contra Ludewick Cant. Vide his cauſe fupra, No. 587. 

DXCIII. Found that infeftment, and poſſeſſion upon a bond anterior to 
the granter's rehellion attained in curſu rebellionis, either voluntarily, or by 
diligence, before expiring of the year and day, was preferable to the liferent 
eſcheat, as being a prior public right, January 1683, Andrew Aikman contra 
Leis Cant, &c. | ; ke 

DXCIV. In-a multiple-poinding betwixt an annualrenter and a perſonal 
creditor, who had arreſted the common debtor's rents for terms after the 
other's infeftment, and recovered a decreet of forthcoming before it was 
made public, the Lords preferred the annualrenter, ſeeing a baſe infeftment 
affords a ſufficient right to maills and duties in a competition with perſonal 
rights, March 1683, Sir George Lockhart contra Stuart of Arvorloch. 

DXCV. In the ranking of the creditors of the Lord Kincardin, it was al- 
ledged, That an infeftment of annualrent granted in favours of Heere Fan 
Sommerdyke, could not be reſpected, becauſe he was a ſtranger not natura- 
lized, and fo not capable to acquire a feu in Scotland. 

Anſwred for Heere Van Sommerdyke : That his Lady being a Frenchwo- 
man, and himſelf a ſubject of France, where he hath a marquiſate, and lives 

frequently 
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frequently with his family, he had the benefit of the general act of natu- 
ralization granted to the ſubjects of France in Queen Mary's time. 2. This 
is not an infeftment of property, but of annualrent, which is but a ſervitude, 
3. If ſtrangers not naturalized were not allowed to acquire rights in Scotland, 
then all our commerce with theſe would ceaſe, ſeeing they are oft-times put 
to appriſe or adjudge their debtors lands for ſatis faction of their debts. 

Replied : Strangers have an eaſy remedy by procuring naturalization ; and 
if a ſtranger died, the retour could not bear him to have died ad fidem domi- 
ni regis, (which is a point of the brief) ſeeing a ſtranger is under no fide- 
lity; and ſeeing the ſubjects of this kingdom are not capable to purchaſe in 
France, upleſs they be denized, no more ought the French be capable here, 
nor is this party properly a Frenchman : ſo that it were fi fictionts to al- 
low him the privilege of a French ſubject. | 

The Lords demurred to give anſwer to the point ; but allowed the ſtran- 
ger's right to be ranked in its own place, that he might intromit with the 
annualrents upon caution, till the point was decided. But here it was con- 
troverted if Scotſmen were capable to purchaſe in France without being na- 
turalized there, March 1683, the creditors of the Lord Kincardin contra Heere 
Van Sommerdyke. | 

DXCVI. Broomball having diſponed to Pitliver an infeftment of annual- 
rent out of the lands of Darſie, and an infettment of property out of Broam- 
ball; and having likewiſe diſponed to Robert Mtn the ſaid right of annual- 
rent out of the lands of Darſs, and, in codem corpore juris, a right of annu- 
alrent out of the lands of Brcomball, there aroſe a competition betwixt Pit- 
liver and Robert Miln. 

Alledged for Robert Miln : That he having recovered a decreet of poinding 
of the grounds of the lands of Darſie before Pitliver's confirmation of the 
property of Broomball, his decreet muſt likewiſe cloath the right of annual- 
rent guoad Broomball, which was in eodem corpore, and fince the regiſtration 
of rights, infeftments cannot be ſaid to be latent, ſo as any kind of dili- 
gence ought to cloath them with poſſeſſion, nor has the diligence any re- 
ſpe& to the publication of the ſame to the lieges : for certainly a creditor's 
granting a diſcharge of money paid to him by the debtor, relative to diffe- 
rent rights of lands, would cloath all theſe with poſſeſſion, whether they be 
in eodem corpore or not, of which the lieges would know little, whether the 
ſame remained private or public: and a proceſs of poinding is a better notifi- 
cation to them. | 3 

Anſwered for Pitliver: Private rights are made public, and cloathed with 
poſſeſſion the ſame way fince the act for regiſtration as before; and tho in 
the caſe of the Lord Cardroſs contra Van Sommerdyke, &c. March 1682, the 
decreet of poinding the ground was ſuſtained to cloath the infeftment with 
poſſeſſion as to other lands in eodem corpore juris, lying in another juriſdicti- 
on; yet the payment or actual poinding followed before the competing 
right was cloathed with poſſeſſion, as in Mr. Thomas Hay's caſe contra Kettle- 
flone's creditors, or the lands without were contiguous with thoſe within the 
regality, which is a natural, tho' not formal union; nor can the proceſs of 
poinding, founded on the ſeiſin of Darfie, be conſidered a publication quaad 
the lands of Brcomball, which are not comprehended therein. 


The Lords delayed to pronounce interlocutor till the practiques were con- 


ſidered, March 1684, Pitliver contra Provoſt Miln. | | 
It was pleaded in this proceſs : That Broomball [could not] give an annual- 

rent out of his annualrent out of Darfie, becauſe that were ſervitus ſervitutis; 

but he having likewiſe an appriſing of the property, this point was not infiſt- 


ed upon, nor is it ſolid, Caftlehill's Pratt. tit. infetment, No. 67. 
85 "— Tt DXCVII. 
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DXCVII. An obligement to diſpone a vaſſal's liferent eſcheat to himſelf, 
not contained in the procuratory and infeftment, found to be only perſonal, 
and not to oblige a ſingular ſucceffor in the ſuperiority, January 1685, Lord 
Marſhall and Tulloch his donatar, contra Thomas Cargill. 

DXCVIII. James Clark having diſponed his lands of Wrightſhouſes to his 
brothers Sir John and Wilkam, ſome years ago, and thereafter Sir John ha- 
ving taken an heritable bond of annualrent out of theſe lands, for the ſum 
contained in the diſpoſition, and other ſums then advanced ; they forebore 
to take infeftment till James was broken, and then they infeft themſelves 
upon both rights ; and the day after Sir George Lockhart was infeft in an an- 
nualrent upon James Clark's bond: there aroſe a competition betwixt Sir 
George and the two' brothers of the common debtor. 

Alledged for Sir George Lockhart : That he ought to be preferred in te- 
ſpect the brothers delay to infeft themſelves, to cover James's trade in bor- 
rowing money, was fraudulent. 2. The poſterior right of annualrent is in- 
compatible with the firſt right of property proceeding from the ſame au- 
thor, ſeeing res ſua nemini ſervit, and imports a paſſing from the firſt. 
3. Sir George's infeftment, tho' a day poſterior, was firſt made public, by a 
ſummons of poinding the ground formally execute; whereas Sir John Clark's 
right could not be habilely cloathed with poſſeſſion by his ſummons of maills 
and duties. | 

Anſwered for Sir Jahn Clark : That he might take infeftment when he 
pleaſed on his diſpoſition for an onerous cauſe, and his delay to take infeft- 
ment can infer no preſumption of fraud, James Clark being a trading mer- 
chant, who had a conſiderable ſtock, and broke by reaſon of cautionry for 

ahn Muir and others, whoſe affairs went ſuddenly in diſorder. 2. The 

nd bears an expreſs clauſe and proviſion, That the taking of annualrent 
ſhould not be underſtood a paſſing from the right of property, but it might 
be lawful for him to uſe both or either, as he thought fit. 3. In defence 
of rights, one may uſe inconſiſtent titles, December 22. 1674 ; in the caſe of 
Sommervell, March 1684, Pitliver contra Provoſt Miln. 4. The ſummonſes 
are opponed, which are applicable to both rights. 

The Lords ſuſtained the — and third alledgeance proponed for Sir George 
Lockhart ; and found, That the right of property was paſt from by taking the po- 

erior annualrent ; and that a ſummons of maills and duties did not cloath an in- 
feftment of annualrent with poſſeſſion : and therefore preferred Sir George, Fe- 
bruary 13. 1685, Sir George Lockhart contra Sir Fohn Clark of Pennicook. 

DXCIX. Found that payment of a debt by a debtor, or uplifting of maills 


and duties, in ſatisfaction of back tack-duties, of an improper wadlet, by vir- 


tue of an aſſignation from the debtor, after diligence was done againſt him 
by another creditor, did cloath a baſe right with poſſeſſion, altho' the du- 
ties might be eee upon the act of parliament 1621, as gratifications af- 
ter diligence, February 28. 168 5, Sinclair contra Sinclair. | 

DC. Found that in a competition of baſe infeftment of annualrent, the 
firſt citation and day of compearance before the Lords, was preferable to the 
poſterior citation and firſt decreet before the inferior judge, where the proce- 
dure is more ſummar than before the Lords. 2. Found that in volun- 
tary rights the firſt preſenting of a right for confirmation was not to be con- 
ſidered, in order to give preference among baſe infeftments, which is ruled 
by the date of the charter and ſeal, becauſe ſuperiors are not obliged. to con- 
firm voluntary rights, February 168 5, James Cleland contra Pitliver. 
Dl. In a competition between a prior infeftment of relief, without poſ- 
ſeſſion or confirmation, and a poſterior public infeftment confirmed. 


Alledged 
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Alledged for the infeftment of relief: That, ſeeing the ſame was not a 
title of poſſeſſion till after diſtreſs, it muſt be reputed public 46 initio, un- 
leſs after diſtreſs the party had been in mora to poſleſs, juſt as an infeftment 
of annualrent would be preferred to a poſterior voluntary [right] cloathed 
with poſſeſſion before the term of payment of the annualrent, ſeeing the an- 
nualrenter could not poſſeſs till the term; and the want of poſſeſſion cannot 
infer ſimulation. 

Anſwered : The infeftment of relief might have been made public ab ini- 
tio by confirmation ; and as a confirmation, prior to another right attaining 
poſſeſſion, will make the firſt preferable right, ſo an infeftment of relief 
thould be made public by confirmation or declarator. | 

The Lords inclined to prefer the infeftment of relief for the reaſon above 
mentioned ; but the point was not voted. 

In this competition it was further alledged: That the confirmation of the 
infeftment of relief was of a date poſterior to the other's confirmation, yet 
that can only be conſidered from the date of the ſuperior's delivery of it to 
the party, and not from the date of his ſubſcription, otherwiſe it might be 
in the power of ſuperiors to let confirmations lie ſubſcribed ſeveral years by 
them, and prefer creditors as they think fit. | 

Anſwered : Seeing the ſuperior's confirmation requires not to be publiſhed, 
but may be kept private by the obtainer, and the deſign thereof is only to have 
the ſuperior's conſent, after the charter is ſigned, and the compoſition 
paid, it is looked upon as the party's evident from the date of the ſubſcripti- | 
on ; and the priority and preference of confirmations in exchequer, is ruled 
according to the date and ſealing, without reſpect to the delivery. 

The Lords found the alledgeance of not- delivery relevant; and that confirmati- 
ons granted by private ſuperiors are to be confidered from the date of delivery to 
the party, or ſome to his bebogf, and not from the date of ſubſcribing, March 
12. 1685, General Dalziel contra Earl of Marr; which deciſion ſeems not 
very well founded, Caſtlebill's Pratt. tit. infeftment, No. 72. | 

DCII. In a competition it being alledged: That a poinding of the ground 
at Candlemaſs, upon Brody's infeftment the 21ſt of December preceeding, for 
the annualrent fallen due at Candlemaſi, did not cloath the infeftment with 
poſſeſſion ; becauſe that made not a complete term's annualrent. 

Anſwered : The ground may be poinded after the term of payment for a- 
ny proportion of annualrent fallen due before, tho' but a month or a week's 
ee ; and conſequently the infeftment is thereby cloathed with poſ- 
eſſion. | | | 

The Lords ſuſtained the reply for Brody, and preferred him to the other an- 
nualrenter, whoſe right was cloathed with poſſeſton afler that Candlemais, March 
18. 1685. Lord Marr contra Joſeph Brody's ion. ar] 

DClII. Sir Joon Whytfoord gave in his ſeiſin upon his retour, as heir to 
his father, within fixty days, to the regiſter of ſeiſins in the (hire of La- 
nerk, and got it out marked by the keeper, regiſtrate ſuch a day, month and 
year, in ſuch a page of the regiſter ; but the ſame was never booked: and 
Sir Jahm having wadſet his lands to Sir Daniel Carmichael, who, at Sir John's 
deceaſe, obtained a decreet of removing againſt the ſon; the decreet was 
ſuſpended upon this reaſon, That Sir Jobs the author's ſeiſin was not regi- 
_ conform to the act of parliament 1617, which requires marking and 

king. | d 

— : That the poſſeſſor of a ſeiſin is only bound to fee it marked, 
the booking being the duty of the regiſter and his deputes, whoſe omiſſion 
ought not to prejudge the party, but only make themſelves liable for da- 
mage and intereſt. And it were unreaſonable to put men's ſecurities in the 


power 
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power of the keeper of a regiſter, who might neglect the booking, or com- 
mit error in the tranſcribing, or fraud, by abſtracting of books, or tearing 
leaves out of them. And it is notour, that the filling up of the books are 
uſually half a year behind the preſenting and marking. 
Replied : The act of parliament is opponed, which preſcribes the way and 
manner of regiſtration by marking and booking the ſeiſin; fo that if the ſei- 
"fin be not booked, it cannot be ſaid to be regiſtrate : and if it were other- 
wiſe, the act of parliament would not anſwer the deſign of notifying incum- 
brances to the heges by regiſters, ſeeing no perſon could know what ſeiſins 
are marked; and any inconvenience in the annulling ſeiſins not booked 
within ſixty days, is but ſmall in compariſon of what would be the conſe- 
- quence of ſaſtaining ſeiſins not booked; and the omiſſion to book, a ſeiſin 
given in to be regiſtrate, is but a rare caſe. And the reaſon of marking 
ſeems to be that at firſt view the ſeiſins produced may be preſumed to 
be regiſtrate, and be readily found out in the regiſter. 2. The act of 
parlament contains an exception, That ſeifins null for want of regiſtration, 
in prejudice of third parties acquiring real rights, are good and valid againſt 
the granter, and his heirs and ſucceſſors, jure ſucceſſionts deſignative, in re- 
ſpect thoſe who reprefent the granter would be liable in the warrandice of 
tae diſpoſition without the ſeiſin. And Sir Jobn, the father, having been 
infeft, his ſon could not he ſerved heir to the grandfather, ſeeing it would 
appear to the inqueſt by the ſeiſin, that Sir John died ultimo ſaſitus ut de feu- 
do ; and fo could not be paſt by. | | 91 
Duplied : By the words ſucceſſors we are to underſtand univerſal ſucceſſors 
in a ſenſe equivalent to heirs: and an apparent heir muſt be looked on in 
the ſame condition as fingular ſucceſfors ; ſo that if the father's ſeifin had 
been reduced upon any lawful ground, the ſon might ſerve heir to the 
grandfather ; and the act of parliament declaring ſeiſins null for want of re- 
giſtration, is equivalent to a reduction, ſince the father cannot be conſider- 
ed to have died veſtitus, a null ſeiſin being no ſeiſin. | | 
The Lords delayed to give anſwer to the point, If the not booking imported 
a nullity of the ſeiſin; but found: the ſuſpender to fall under the exception of ſuc- 
ceſſors, as being an apparent heir, who bad no difpofition and infeftment from 
bis father, December 1685, Sit Daniel Carmichael contra Jobn Whytfoord of 
Milntoun. Vide No. 567. | | | 
DCIV. The Lords found that an infeftment of burgage-lands from the 
King, was not from the right ſuperior, tho' the Magiſtrates of royal burghs 
are reputed only the King's bailies, and burgage holds of the King: and 
therefore preferred a poſterior infeftment from the bailies and town-clerk. 
2. They found that a few acres bought by my Lord Kincardin from ſeve- 
ral heritors, being imparked, and ſo naturally united, and contiguous with 
ſome other parcels of his own land, a diſpoſition given by a ſubje& for ta- 
| King ſeiſin at the manor- place for all theſe acres and park, was ſufficient 
without a formal erection and union from the King, February 1686, Coun- 
teſs of Kincardin contra Earl of Marr. | 
DCV. In a competition of infeftments it being alledged: That the prior in 
date was not valid, in reſpe& the ſeiſin proceeded upon a precept of clare 
con/tat, granted by Biſhop Leigbtoum as ſuperior, and was taken after he was 
removed from his biſhopric, when he was civilly dead; and mortuo mandato- 
re expirat mandatum. IP 2 0 
Anſivered: 1. The Biſhop's precept is ſufficient till his death; and the 
depoſing or tranſlating doth no more prejudge it than if he had fold the 
| "ſuperiority after granting of the precept. 2. The ſucceeding Biſhop ratified 
= -and confirmed the precept and infeftment. 
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The Lords ſuſtained the anſwer, and preferred the prior infeftment, Decem- 
ber 1686, Rebert Chapman contra Umpbra Colgubeun. | 

DCVI. Mr. Alexander Higgins having diſponed his lands of Craigforth to 
Jobn Callender, whereupon reſignation was made in exchequer, after one Fer- 
reſt had been infeft baſe in an annualrent out of theſe lands. Forreſt raiſed 
2 poinding of the ground, and before decreet thereon John Callender preſent- 
ed a ſignature to the-exchequer, and infeftment followed after the decreet of 
poinding, which was obtained immediately after the firſt term of payment 
of annualrent. W 

In a competition betwixt Callender and Forreſt, alledged for Callender : That 
he having preſented a ſignature before the other's decreet, the infeftment 
ought to be drawn back to operate from the date of preſenting the figna- 
ture, ſeeing he could do no diligence by a charge againſt the King, and ap- 
plications to the exchequer (which is a public judicatory) could not be diſ- 
appointed, more than a prior action before the Lords by a poſterior firſt con- 
ſummated before an inferior judge. 

Anſebered: Whatever might be pretended as to the preſenting ſignatures 
upon legal diligences, yet any ſuperior may not only delay but refuſe volun- 
tary rights. 2. By conſtant practice the firſt infeftment upon the laſt ſig- 
nature is preferable. 3. A right may be rendered public either by confir- 
mation or poſſeſſion, or decreet of declarator, or poinding of the ground, 
according to the nature of the right: and Forreſt not only raiſed his ſum- 
mons, (which had been ſufficient) but recovered decreet before Callenavr's in- 
feftment. | 

The Lords preferred Forreſt, as having the firſ public right. And in a 
competition here, between two proceſſes of poinding the ground, the Lords 
2 the firſt cilation, January 1687, Forreſt contra Jobn Callender. Vi- 

2 No. 608. | 

DCVII. Henry Kinloch having uplifted maills and duties at Whitſunday 
1654, from the tenants of -Waughtoun, by virtue of an heritable bond [in form 
of] a proper wadſet in January preceeding, containing an aſſignation to maills 
and duties, and having taken a baſe infeftment June 28. 165 5, Sir Andrew 
Ramſay both led and was infeft upon an appriſing the day after. | 

In a competition it was alledged for the appriſer: That he was preferable, 
as having the firſt public right. 

Aiſwered : That the wadſetter is preferable, as having the firſt infeft- 
ment, and his right is public by poſſeſſion before and after infeftment. 2. The 
wadſetter's right was cloathed with poſſeſſion at Martinmaſs 1655, the firſt 
term after the infeftment. | | 

Replied: Any poſſeſſion anterior to the infeftment could not cloath it. 
2. Whatever favour may be indulged to annualrenters doing all poſſible di- 
ligence at the firſt term to be preferred, no ſuch thing can be claimed by Hen- 
ry Kinloch a proper wadſetter, who was in mora for not taking infeftment 
ſooner, eſpecially in a competition with Sir Andrew's legal diligence, that 
is more favourable than a voluntary right. 

Duplied : No difference is to be made between a baſe of property and a 
right of annualrent ; nor is it material whether the interveening public right 
be voluntary, or a legal diligence, ſince the year 1617, when all infeftments 
became ſome way public by regiſtration, which is a better notification to the 
lieges than a citation, or paying a term's annualrent upon diſcharge, which, 
tho' latent, will cloath an annualrent with poſſeſſion. 

The Lords preferred the wadſetter, as having dine ſufficient diligence at Mar- 
tinmais, February 1687, Alexander Chaplain and Kinioch contra Sir Andreu 


Ramſay. 
F Uu | DCvVIII. 


Hemel vivus ſemper praſumtur vivus. 
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DCVIII. Found that a baſe infeftment was cloathed with poſſeſſion only 
by a ſummons of poinding the 2 raiſed and called declaratoriè ante ter- 
minum, or by a decreet obtained after the infeftment for a term's annualrent 
prior to the infeftment, February 1687, John Callender contra creditors of 


Craigforth. Vide No. 606. 
DCIX. A ſuperior confirming an infeftment indefinitely, which had been 


taken both de me er a me, conform to clauſes in a diſpoſition for that effect, 


was preſumed to confirm the infeftment 2 me, to make the right public, and 
he was preferred to the caſualities ; and the baſe ſuperior was not found li- 
able to enter the vaſſal conform to his obligement in the diſpoſition, June 
1687, Bothwel of Glencorſs, contra Deans of Weoediflie. Vide No. 1012. 

DCX. Found that a perſon having a bounding infeftment, which is ager 
limitaneus, could not claim lands without the bounding as part and pertinent, 
February 1688, Iſobel Thomſon contra Martha Grieve.” 

DCXI. Arni/ton having, after citation in a ſummons of maills and duties 
at his inſtance upon two infeftments, infeft himſelf upon another bond, 
compearance was made for Villiam Borthwick, who craved to be preferred 
to the purſuer's firſt infeftment, upon this ground, that they were baſe till 
a decreet of maills and duties; and there was a ſignature for confirmation of 
Borthwick's infeftment preſented in exchequer before Arniſton's proceſs, al- 


tho' the confirmation was long poſterior. 
Anſwered : The preſenting of ſignatures is not conſidered, but the infeft- 


* 
ments thereon. 


The Lords preferred Arniſton for the firſt infeftments. 
Thereafter the purſuer craved preference likewiſe for the other infeft- 


meat. | 
Anſwered: That the poſterior infeftment could not be cloathed by the pri- 


or Citation. 

Replied : Borthwick's infeftment being no otherwiſe cloathed than by his 
producing the ſame, and competing thereon in the purſuer's proceſs, that 
ſame proceſs muſt alſo cloath the purſuer's ſecond infeftment, which is pro- 
duced and debated on; at leaſt it muſt come in par! paſs with Borthwick's. 

Duplied : In a competition of baſe infeftments, the firſt is always prefer- 
able; and the purſuer's ſecond infeftment is poſterior to Borthwick's. 2. Tho 
a third party's competing is ſuſtained as a publication of his right, tis not ſo 
where a purſuer competes in his own proceſs. | 

Triply : A purſuer producing a baſe right, and competing thereon with a 
third party, muſt be as effectual to cloath it with poſſeſſion, as that third 
party's right would be cloathed by his ſo doing. 

The Lords preferred Borthwick upon the firſt duply. And it was not known 
but that both infeftments were otherwiſe uncloathed, Fuly 1688, Laird of 
Arniſton contra William Borthaoick, | 

DCXII. A ba'e infeftment granted in curſu rebellionis, for a debt prior to 


[| 


the rebellion, not being public within year and day by poſſeſſion or other- 


wiſe, the liferent eſcheat, as the firſt public right, was preferable thereto ; and 
it was not regarded that the infeftment was made public after the year and 
day before the gift and declarator, which is conſidered as to commerce in 
moveables, July 20. 1688, Earnſiaw contra Sir Patrick Hume Advocate. 

; DCXHI. A perſon as heir ſerved to one who had been abroad ſeven years, 
without any account from him, having queſtioned an adjudication againſt his 


predeceflor's eſtate. 
_ © Alledged for the defender: No proceſs ; becauſe the purſuer's ſervice and 


retour is null, there being no certainty that his predeceſſor is truly dead ; and 
Anſwered 
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Anſibered for the purſuer : The retour cannot be queſtioned after twenty 
years, conform to the act of parliament. 2, The defender pretends not to 
be a nearer agnate, who can queſtion the retour. 

The Lords ſuſtained proceſs, and repelled the defences againſt the retour, July 19. 
1688, M*Intoſh contra Hogg. 


The following points were diſcuſſed in the ran irg of the creditors of Langtoun 
and Cockburn. | 


DCXIV. Found 1. That the tenants of Langtoun compearing in the baron 
court before the term of payment, and enacting themſelves to pay the annu- 
alrent yearly, did not cloath a baſe infeftment ; but that payment of 40000 
merks, and the annualrent thereof, as a of 80000 merks, contained in 
a baſe infeftment of annualrent, with creditors renunciation, cloathed 
the remaining 40000 merks, Fuly 24. 1691, Andrew Bruce's caſe. 

DCXV. 2. That young Langtoun, the fiar's conſenting with his father, 
was as good as if he had been the principal diſponer ; and that the price of 
Borthwick being applied to the payment of debts due by the father and ſon, 
the diſpoſition was valid, except in ſo far as it prejudged any creditor, who 
had done prior diligence, providing the Langtouns were not bankrupt the 
time of the diſpoſition, July 24. 1691, Sir Thomas Moncrief's caſe. 

DCXVI. 3. That infeftments of relief are not public from the date, nor 
from the time of diſtreſs, until poſſeſſion be apprehended ; and that any po- 
ſterior infeftment public before the ſaid poſſeſſion, (tho' interveening be- 
tween the date of the baſe ſeiſin and diſtreſs) is preferable, July 1. 1691, 
Lord Sinclair's cafe. 7 | | 

DCXVII. 4. That old Langtoun having given a public infeftment to his ſon 
for relief of cautionry, not for the payment of creditors, without any enu- 
meration of creditors, creditors have not the privilege and right of the in- 
feftment, ſo that young Langtoun might prefer ſome and renounce the whole 
again to his father, or his creditor might prevent others by diligence ; but 
that young Langtoun being inſolvent, could not gratify by voluntary rights 
in prejudice of anterior diligence, July 8. 1691. 

DCXVIII. 5. That in competition of confirmations which are conſummated 
by ſeiſin, the firſt appending of the ſeal to the charter regulates the prefe- 
rence, tho' the confirmation and charter in exchequer be poſterior, unleſs it 
appear that the keeper of the ſeal was in mora by an inſtrument taken againſt 
him, and the thing be quarrelled de recenti, July 8. 1691, Henry Sinclair. 

DCXIX. 6. Found that a citation in a poinding of the ground againſt the 


heritor and tenants, declaratorie before the firſt term of payment of annual- 


rent, when no more diligence could be uſed, is preferable to any poſterior 
public infeftment interveening before the ſaid firſt term; but that ſuch a ci- 
tation will not prefer in prejudice of theſe, if the annualrenter do not exact 
diligence to obtain payment immediately after elapſing of the ſaid firſt term, 
July 8. 1691, and yet confirmation or declarator was competent before the 
firſt term ; and a bare citation may be dangerous. 

DCXX. 7. Old Langtoun being obliged in his ſon's contract of marriage 
to give his ſon (who was infeft in the fee with the father's liferent of the 
whole) acceſs to the lands for gooo merks yearly, for the entertainment of his 
future ſpouſe and the family; the Lords found the proviſion was real, and pre- 
ferable to poſterior real creditors, in ſo far as extended to a competent aliment 
to the Lady, which they modified to 3000 during her huſband's life; altho' 
it was not ſecured againſt creditors by any alimentary proviſion; but moſt 
part of the creditors conſented, July 1691. 


DCXXL 
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DCXXI. 8. A reaſon of inhibition received in a ranking by way of de- 
fence without reduction, Mr. Jobn Bower, &c. July 1691. 

DCXXII. 9. That the time of the ſealing, and not of the confirmation 
in exchequer, is to be conſidered ; and therefore Mr. Fenton, who had cited 
in a poinding of the ground upon the 1ſt of March, was brought in pars 
paſſu with Carnwath, who firſt was confirmed on the 28th Felruary, and 
ſealed the ſaid iſt of March; and a probation by witneſſes, that this citation 
was an hour prior to the ſealing, was ſuſtained to prefer him, Mr. Fenton's 
- caſe, December g. 1691, and "adhered to December 22. thereafter ; and the 
priority of an hour being proven, he was ſimply preferred. 

DCXXIII. 10. My Lord Sinclair having preſented a ſignature of confir- 
mation of a right of relief (after he was diſtreſſed by a bare regiſtration 
without a charge) to the exchequer, and taken inſtruments thereon, was 
brought in pars paſſu with thoſe whoſe confirmations were paſt that ſame day his 
was preſented ; it being preſumed, that if my Lord's had firſt paſt in the exche- 
quer, he would have got it ſealed as ſoon as Carnwath's. A bill being given 
in againſt this interlocutor, as contrary to a former in the ſame cauſe the pre- 
ceeding ſeſſion, the Lords adhered, except as to the lands holding ward. 
2. Found that a citation in a maills and duties, prior to confirmations in ex- 

chequer, was no cloathing of the baſe right of relief: but anſwer was de- 
layed as to the effect of a ſecond citation, if it cloathed like a citation in a 
poinding of the ground, or if not till decreet or poſſeſſion followed. 

DCXXIV. 11. That in a competition between charters of reſignation and 
confirmation paſt in exchequer; and ſealed the ſame day, the charter of con- 
firmation is preferable to the charter of reſignation, the latter being com- 
plete by ſeiſin, and the former incomplete till ſeiſin thereon, contra Lady 
Mary Kennedy. | . 
DCXXV. 12. That horning execute againſt an chæratus debtor, againſt whom 
ſeveral diligences were inchoated, did hinder him to gratify by voluntary 
rights in corroboration of former debts; albeit the debtor did not appear al- 
together inſolvent, nor proved inſolvent in the event; and the execution of 
an inhibition was found to have the like effect. 2. A creditor having execu- 
ted horning or inhibition, the ſame day that another had received a volun- 
tary right by way of gratification, both were brought in pari paſſu, and the 
priority of an hour ſuſtained to give preference, Mr. Jahn Montgomery's caſe 
for horning, and Alexander Murray's for inhibition. | 1 

DCXXVI. 13. In ſeveral of the caſes above mentioned the citation of a 
few tenants was found as ſufficient” as if the whole had been cited, for all 
the baronies contained in the baſe infeftment, tho' diſtin and not united. 
2. That citations in poinding of the ground, declaratori? before the term of 
payment, were orderly and not precipitate; and that a reſerved clauſe of re- 
lief, upon a partial diſtreſs, made public by poſſeſſion, &c. made the right 
public as to the whole, tho' the other diſtreſſes did not emerge till ſometime 
after; and tho' the execution and poſſeſſion could only be according to the 
preſent diſtreſſes, and proportionally as they did emerge. This was not 
: voted, but declared at pronouncing. . 

DCXXVII. 14. Found in Rollo of Moodſid“s caſe, that his infeftment of 
property in ſecurity, could not be cloathed by Langtaun the debtor's paying 
annualrent, but only by payment made by the tenants, poſſeſſors of the lands 
infeft in, or by a decreet, or a depending proceſs againſt them, February 3. 
1692. Thereafter upon a bill given in, repreſenting a diſtinction between 
wadſets and infeftments for ſecurity, which, like infeſtments of annualrent, 
may be cloathed by any payments. 2. That Langtoun was in the natural 


poſſeſſion of the lands the time of the payment; and therefore * by 
him 


* 
I» 
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him was equivalent as if it had been made by tenants: the Lords found the 
laſt repreſentation in the bill relevant, February 1692. | 


INHIBITION, 


DCXXVIII. The debtor in a perſonal bond anterior to another credi- 
tor's inhibition, having corroborated the ſame by a new bond after the inhi- 
bition, accumulating bygone annualrents, and containing a precept of ſeiſin, 
on which infeftment was taken, the Lords reduced the infeftment ex capite 
inhibittonts, in reſpect the creditor was under no prior obligement to infeft- 
ment, but only to pay; but ſuſtained the corroboration for a perſonal ſecu- 
2 as to the accumulation, December 1. 1681, Pittarrou - contra Robert Ar- 
buthnot. 

DCXXIX. The defender in a proceſs of ſpuilzie dying before litiſconteſ- 
tation, and decreet being extracted without any ſuch objection made by his 
procurators, and his lands appriſed thereon, the Lords reduced the appri- 
ſing as ſimply null, at the inſtance of another of the defunct's creditors, 
who had uſed poſterior real diligence, and would not ſuſtain it as a ſecurity 
for the ſum that ſhould be inſtructed to be due, otherwiſe than by not de- 
nying the libel, December 1681, Craigivar contra James Scot. Miſplaced. 

DCXXX. A debtor, who was inhibited in the year 1632, having grant- 
ed a bond to another perſon in the year 1634, upon which a compriſing 
was led in the 1642, the inhibiter raiſed reduction of the compriſing ex ca- 
pite inbibitionis in the year 1643. | | 

Alledged for the defender: That the inhibition was preſcribed. 

Anſwered for the purſuer: That he was not valens agere till the appri- 
ſing was led, till which time there was nothing to be quarrelled by his inhi- 
bition. 

Replied: The bond upon which the appriſing followed being granted in 
anno 1634, the inhibiter might have taken ſome document upon his inhi- 
bition. 

Duplied: The inhibiter not being prejudged by the bond, but by the 
appriſing, he had no reaſon to uſe his inhibition till after the appriſing. 

The Lords found the anſwer and duply relevant, November 1682, Moutres con- 
tra William Porteous. | 

DCXXXI. An inhibited perſon having granted a wadſet, and the inhibiter 
having thereafter compriſed upon the ground of his inhibition, and the appri- 
ſing expired. The wadſetter offered to purge the ground of the inhibition. 

Anſwered : That the expired appriſing upon the ground of the inhibition 
hindered it to be purged ; and the wadſetter was in mala fide to contract with 
the debtor after the command of the inhibition, and ought to have redeemed 
the appriſing before expiring. 

Replied : The inhibition being only a diligence, and no real right, it ſe- 
cures only the principal ſum and annualrents due per bond, and in tantum the 
compriſing and inhibition concurring will receive ſatisfaction : but the accu- 
mulate annualrent and ſheriff's fee, which only fall due by the appriſing, 
cannot be ſuſtained in prejudice of the wadſet, a prior public right; nor was 
the wadſetter obliged to redeem the appriſing, which was poſterior to his 
right: but if the appriſer will purge the wadſet, his appriſing may have its 
full effect againſt the debtor and poſterior rights. | * 

De Lords found the inhibition purgeable by payment of the principal ſum and 
annualrent, notwithſtanding the expired compriſing. In this proceſs, the execution 

of the inhibition being quarrelled for not bearing three oyeſſes, the Lords were 
divided about it, and the votes run equally for ſuſtaining and outing 
| | XxX 
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the ſame; and the Chancellor did not interpoſe his caſting vote, February 
1683, Alexander Lundy contra Alexander — AER 1:44 

DCXXXII. The execution of an inhibition being quarrelled as null, for 
that if executed perſonally, it did not bear that a copy was left, and if execu- 
ted at the dwelling-houſe, it did not bear that fix knocks were given. 

Anſwered : The execution bears, that the meſſenger went to the dwelling- 
houſe and left a copy, and immediately thereafter acquainted the party that 
he had done ſo. 2. The ground of the inhibition is only a deſtination in a 
contract of marriage, in favours of heirs or bairns, which imports not a debt 
in a competition with true creditors. | 

The Lords waved the firſt alledgeances as to the execution; and found, That 
the uſers of the inhibition, viz. the children, are to be looked upon as beirs of pro- 
viſion to the father, in ſo far as they compete with the father's true creditors ; 
and fo preferred the creditors, notwithſtanding of the inhibition founded on the 
contract of marriage, March 1683, Eliſabeth Stevinſton contra Edward Gil- 
leſpie. ä | 

 DCXXXIIL The Lords ſuſtained an execution, the meſſenger and one 
of the witneſſes inſert, and ſome not deſigned by name, being poſitive, al- 
beit ſome of the witneſſes inſert deponed nan memint, and the execution 
was not antient, January 1684, a concluded cauſe, Sir Robert Murray of A. 
bercarny contra 

DCXXXIV. One Crichtoun, a creditor to William Anderſon, having arreſted 
rents of lands belonging to the debtor, and alſo got a corroboration of his 
debt from George Anderſon, to whom William his father had diſponed theſe 
lands; John Anderſon, another of William's creditors, did afterwards alſo ar- 
reſt the rents: and in a competition of forthcomings Crichtoun craved to be 
preferred, in reſpect he was the firſt arreſter ; and the common debtor be- 
ing denuded in favours of George, who was infeft before Jobn Anderſon's ar- 
reſtment, the duties belonged to George, who was not debtor to Jabn An- 
derſon. eos In | 

Anſwered : That John Anderfon repeated a reduction of the diſpoſition up- 
on an anterior inhibition uſed againſt the granter. 

Replied : That the reduction will only take effect for the time to come, 
and the bygone rents will belong to George, as fructus bona fide percepti, 
before the ſentence of reduction. 2. The inhibition is null for not being 
duly execute, in ſo far as the copy was left at the debtor's ſhop, and not at 
his dwelling-houſe, conform to act of parliament. 

Dufplied : George being put in mala fide by the inhibition intimated to the 
lieges, he cannot be ſaid to have poſſeſſed bona fide, eſpecially. conſidering, 
that the rents are yet unuplifted in the tenants hands. 2. The deſign of the 
execution being to certiorate the party, the ſhop was the fitteſt place, where 
he ſtaid all the day time; and a copy was delivered to his wife. 

The Lords reduced the diſpaſition a ſententia ; and found, That the duties 
which fell due before ſentence belonged to George and his creditors, tho' they were 
not uplifted : but thereafter the Lords found the inhibition null, as not duly exe- 
cuted, unleſs it be made appear, that the houſe and ſhop were together, Februa- 
ry 1. 1684, Crichtoun contra Anderſon. M de 

DCXXXV. An inhibition being quarrelled, as not duly executed at t 
head-burgh of the regality where the lands lay ; | 
It was anſwered : That the execution was uſed in the Engh/h time, when 
regalities were ſuppreſſed, and the lieges did generally execute all diligence 
at the head-burgh of the ſhire. AD | 

Rephed : Regalities were only ſuppreſſed guoad their juriſdiction, and not 
guoad the place of execution appointed by the laws of this kingdom. | 
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The Lordi fuftained the execution as lawful for the reaſons foreſaid, February 
1684, Andrew Foot — Kiery of Gogar. | 
DCxXXVI. Sir James Cockburn having inhibited Mr. Alexander Spot ſivocd 
upon a wadſet for a great ſum, and thereafter lent 80600 merks to him as 
principal, and Martonball as cautioner, whereof Mortonhall made payment 
upon diſtreſs, and got an aſſignation to the bond from Sir James, with war- 
randice from fact and deed, and appriſed Mr. Sporſwood's lands; Sir James 
raiſed reduction of his apprifing ex capite inbubitianis. 

Alledged for the defender: That Sir Jamers aſſignation with warrandice 
imports a non repugnantia of all rights that then ſtood in his perſon. 2. The 
ſums contained in the bond were paid for the back tack-duties of the wad- 
ſet, and being ſurrogate in place thereof, muſt have the like privilege as if 
Mortonhall had been cautioner for the back tack-duties, and aſſigned thereto. 
3. The money being lent by Sir James himſelf, for his own ll and advan- 
tage, cannot fall under the prohibition of the inhibition. 
Anſiwered for the purſuer : The warrandice is qualified, viz. that Sir James 

had made no aſſignation, &c. and ſo reſtricted to ſuch facts and deeds. 
2. The bond bears borromwed money, without any relation to the wadſet, and 
Sir James had no advantage by the lending of the money more than if it 
had been borrowed from another perſon to pay him ; and 'tis ridiculous to 
think, that for his back tack-duties (for not-payment whereof he could have 
declared the back tack ſnull}) he would have weakened his ſecurity by the 
inhibition. 3. If the inhibition ſhould not take place againſt the appriſing, 
Sir James would be prejudged, ſeeing the debtor's eſtate is very much in- 
cumbered ; and the compriſing, if it had the privilege of back tack-duties, 
would come in pari paſſu with the wadſet for maills and duties: nor is the 
cautioner in any better cafe by the aſſignation from the cedent, than if he 
had compriſed upon the clauſe of relief without an aſſignation. 

The Lords found; That the warrandice of the affignation did not extend to the 
inhibition, which be was not obliged to aſſign ; and that the bond and ſums were 
ſurrogate in place of the back tack-duties for which they were paid, and had the 
privilege not to be prejudged by the inhibition. But this interlocutor not be- 
ing conſonant to deciſions in other cafes, the Lords did not pronounce the 
ſame, but ordained the points to be debated in preſenta, March 1685, Sir 
James Cockburn contra Trotter of Mortonhall. 

DCXXXVII. An inhibition being quarrelled, as not duly execute at the 
head-burgh of the regality of St. Andrews. 

Anſwered : It was execute at the head-burgh of the ſtewartry of Stratkern, 
within which the inhibited perſon's lands lie. 2. Ef the lands lay within 
the regality of Sr. Andrews, it is offered to be proven, that legal diligence 
againſt thoſe lands was uſually executed at Strathern, which is ſufficient to 
maintain the execution quarrelled, as diligence uſed by perſons habite and 
repute meſſengers will be ſuſtained after their depoſition. 

Replied : Non relevat that diligences were indifferently execute at Strathern 
or St. Andrews, unleſs the defender will offer to prove, that, for the ſpace 
of forty years, all diligences concerning the ſeveral lands were execute at 
Strathern : for if any one execution had been made at St. Andrews within 
- forty years, it preſerves the privilege of the regality, conform to the act 
of parliament. | Kok Gs | 

The Lords found it relevant to ſupport the inhibition, That for the” ſpace of 
forty years all diligences concerning theſe lands were executed at Strathern, and 


not that executions were made promiſcuouſly at Sttathern or St. Andrews, March 
DCXXXVII. 


1685, Margaret Crawfurd contra Ohpbant of Cundie. 
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-  DCXXXVINM. An inhibition execute at. Muſelburgh, the head-burgh of 
the regality where the lands lay, and at the market-croſs of Edinburgh, as 
uſe is, being quarrelled ; for that the execution bore copies to be left at the 
ſaid burgh of Edinburgh, without mention of Muſclburgh. „ at 
It was alledged for the defender: That it was but a mere omiffion ; and 
it was offered to be proven by the meſſenger and witneſſes, that, de fatto, 
a copy was left at 7 | | | 
The Lords found the execution null, and would not ſapply that defect, it 
not being ſo in the regiſter, January 1685, Sir Adam Blair contra the credi- 
tors of William Rigg. & 43 
DCXXXIX. A creditor having executed an inhibition againſt Sir Wal- 
ter Seaton his debtor, perſonally, upon the 1ſt of February, and publiſhed it 
at the market-croſs of Linkthgow upon the 4th, regiſtrate the ſame upon the 
6th day. The debtor upon the 2d of the ſaid month of February ſubſcribed a 
minute of ſale of his lands to another creditor, which was quarrelled both as 
a gratification of one creditor after inhibition at the inſtance. of another, con- 
trary to the act of parliament 1621, and anticipation of the inhibiter's dili- 
ence when he was in curſu. | e Af F: ; 
Anſwered : The inhibition was not regiſtrate till four days after the mi- 
nute; and diligence is only to be conſidered after it is public by regiſtra- 
tion. | | : e 
The Lords reduced the minute as a gratification to a creditor, and unlawful 
anticipation of another's diligenoe, March 1686, Bailie Gart/hore contra Sir 
James Cockburn. | | | oy 
DCXL. In a reduction of a diſpoſition ex capite inhibitionts, it was alled- 
ged for the defender, That the inhibition was null, in ſo far as it was not 
execute againſt my Lord Cardroſe, the party, perſonally or at his dwelling- 
houſe, but at the market-croſs of Edinburgh, pier and ſhore of Leith, and at 
the head-burgh of the ſhire, againſt the lieges, as if the party had been out 
of the country, whereas, he was within the' kingdom. 2. The inhibition 
' proceeded upon a conditional debt, before the condition was purified. 3. Bonds 
containing obligements to infeft .in annualrents out of the debtor's lands in 
general, anterior to the inhibition, were the ground of the diſpoſition. 
Anſwered: The execution at the market - croſs of Edinburgh, &c. was as 
ſufficient a notification as if it had been execute perſonally, or at the debtor's 
dwelling-houſe; and if the debtor was then in the kingdom, he was ab- 
ſconding and lying darned, and was repute to be out of the country. 2. In- 
hibition may proceed upon conditional obligements, or ante ter minum, to take 
effect after purifying of the condition, or elapſing of the term. 3. The in- 
hibition muſt impede any diſpoſition of property; the obligement in the bond 
being to infeft in annualrent. ICT Wy 
\ 1 TheLords repelled the ſecond alledgeance in reſpeft of the anſwer thereto ; and, 
before anſwer to the firſt alledgeance, ordained trial to be taken if my Lord Car- 
droſs was in Scotland the time of executing the inhibition, and if his being with- 
in the kingdom was publicly known ; and, before anſwer to the third, ordained the 
Bonds and infeftments to be produced, February 22. 1687, Muſhet of Calzihall 
contra Lord Mary. 11 T bn, ET | 
-  DCXLI. One Brown having by a minute of ſale obliged himſelf to diſpone 
a tenement to Henderſon, and having upon the 16th July diſponed the ſame 
for onerous cauſes to Bairdy, who was a communer at the bargain with 
"Henderſon ; and upon the ſame day Henderſon having ſigneted an inhibition 
againſt Brown upon the minute, which was executed the 17th day, he raiſed 
reduction of the diſpoſition to Bairdy ex capite inhibitionts, in ſo far as his 
inhibition, which was inchoate upon the 16th day, could not be * 
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by Bairdy, who was witneſs to the firſt minute; and Brown being guilty of 
making double alienations, Bairdy, who was particeps fraudis, ought not 
lucrari thereby. 

Anſwered : Purchaſers by way of commerce are only obliged to notice 
what is in the regiſters, and are not put in mala fide by private knowledge; 
tho' inchoate diligence be effectual to hinder gratification. 

Replied: An execute inhibition is ſufficient to reduce rights granted be- 
tween the execution and regiſtration, February 12. 1675, Cruickſhanks contra 
Hat; Tuly 1676, Helen Hamilton contra Alexander Young. 

The Lords found, That the inchoate diligence, by figneting che letters and pri- 
vate . does not flop commerce, tho it would binder gratification, July 3. 
1688, Bairdy contra Henderſon. 

DCXLII. Found that inhibitions relative to lands in the barony of Burgh- 
ton, ſhould be execute at the croſs of the Canongate, as the burgh of rega- 
lity ; and therefore found an inhibition as to the foreſaid lands execute at 
the croſs of Edinburgh, null and void, June 1688, Watſon of Saughtoun con- 
tra Sir Bobert Baird. 


INTERDICTION. 


DCXLIII. The execution of an interdiction found null, becauſe it bore 
not after three oyeſſes, but only after proclamation and public reading of the 
letters, December 2. 1681, Gordon of Park, contra Arthur Forbes; but this 
was ſtopped. 

DCXLIV. A reduction of an interdiction againſt my Lord Salton, in the 
year 1601, being purſued by perſons to whom he had diſponed ſome lands 
after the interdiction, upon theſe reaſons ; 1. The executions were null, be- 
cauſe they bore not the oyeſſes: nor, 2. That a copy was left on the moſt 
patent yett, but only that it was left on the yett. 3. It did not bear that a 
copy was left becauſe he could not be perſonally apprehended. 4. The 
execution did not ſay, after publication and public reading, but only, after 
reading and open proclamation. | * 2 

Anſwered: The formality of the oyeſſes was not introduced by ſtatute, 
but eſtabliſhed cuſtom, long after the year 1601, as appears from the regi- 
ſters, where, within five years after the 1601, upwards of two hundred and 
fifty inhibitions and interdictions want oyeſſes, whereof ſome were raiſed 
at the inſtance of the Preſident of the ſeſſion, and others of the Lords, Re- 
giſter, and Advocates, who beſt knew law and cuſtom. 2. When the exe- 
cution bears, that a copy was left on the yett, that is to be underſtood of 
the moſt patent yett : beſides, the interdiction being raiſed by the party's 
own knowledge, needed] not to be perſonally executed. 3. The act 33. 
Parl. 6. Queen Mary, act 85. Parl. 11. James VI. ſpeaks not of oyeſſes or 
public reading, but of open proclamation ; which is a compendious expreſſi- 
on of the calling the people and public reading, &c. 

The Lords conſidering that this interdiction was older than the foreſaid 
cuſtom of making oyeſſes, were unwilling to determine the point. 

Then the purſuer infiſted on his reaſon of reduction, That the interdicti- 
on was looſed and diſcharged, which was inforced from theſe preſumptions, 
vi. Salton having ſold his lands over cheap to Ochiltry, his heir, raiſed reduction 
ex capite lefti et minorennitatis, and in anno 1617, applied to the parliament 
for an extraordinary remedy, without mention of the interdiction, which 
had been an eaſy and obvious method. And after the regiſters were carried 
to London, the Lord Salton, purſuant to an order from Cromwell, having cauſed 


ſearch them, got up ſeveral papers concerning his eſtate without 3 
Yy an 
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and probably a diſcharge of the interdiction was among them; and the re- 
giſters having periſhed at ſea, the thing cannot be otherwiſe made out. A- 
gain, the interdicted perſon's wife narrated in a ſuſpenſion 1605, that the 
interdiction was looſed, and ſhe being one of the interdictors, knew that 
matter of fact beſt: nor was ever the interdiction libelled on till the year 
1658, after that Salton and James Abernethy his agent, had been among the 
regiſters. | | 
— The interdiction is opponed, of which there is no diſcharge 
produced; and it cannot be taken away by preſumptions. 
The Lords found the interdiftion to have been looſed upon the foreſaid pre- 
ſumptions; and therefore aſſoilxied from the reduction ex capite interdictionis, 
February 1682, Sir John Gordon of Park, contra Arthur Forbes. Vide No. 
167. $A] 
DCXLV. Found that interdicted liferenters may diſpone their liferent 
without conſent of the interdictors, ſeeing the jus formale of the liferent is 
not diſponed, but only the .us frufus, which falls under the party's ſingle 
eſcheat, March 1685, Provoſt Irvin contra M*Brair of Netherwood. - 
DCXLVI. The Laird of Humbie, who had voluntarily interdicted him- 
ſelf to ſome friends, having diſponed the barony of Crichtoun, with conſent 
of the interdictors, to Sir Villiam Primroſe, who was, obliged by the diſpo- 
ſition to pay ſome preferable creditors, and to pay in the reſt to Humbre, with- 
out any quality, that it ſhould be diſpoſed of by the appointment of the in- 
terdictors, Humbie's perſonal creditors arreſted in Sir Millan Primroſe's hand, 
and purſued a forthcoming. | 3 
Alledged for the defenders: That the price being moveable, it did not 
fall under the interdiction; and the interdictors conſent not being qualifi- 
ed, all creditors had equal acceſs according to the diligence: and any con- 
ſent of the interdictors to prefer any one perſonal creditor to another after 
the diſpoſition, was 4 non babente poteſtatem, much leſs could a conſent af- 
ter the diligence of arreſtment prefer another creditor who had done no dili- 
ence. 
n Anſwered : The deſign of interdiction being for binding up the prodi- 
gal's lands, the interdictors may diſpoſe of lands. in ſatisfaction of juſt and ne- 
ceſſary debts; and their diſpoſition imports a quality, (tho not expreſſed) 
that the price ſhould be applied with conſent of the interdictors, and no o- 
therwiſe. ? 
The Lords, in reſpect the interdictors conſent was not qualified, that the price 
ſhould not be paid but by their advice, found, That the price was a moveable 
ſubject, and liable to the legal diligence of any creditor, tho for debt contracted 
without conſent of the interdictors; and that the conſent ex poſt facto to ſome of 
the creditors, gave no preference. And it being alledged, that the diſpoſition was 
conſigned for ſome time, till Sir William Primrcſe did promiſe to apply the 
price with their conſent, the Lords found the depofitation only probable ſcripto, 
and not by the writer and witneſſes in the diſpofition, December 168 5, Rander- 
flon contra M*Intoſh and Drum. | 28 


LECTUS AEGRITUDINIS. 
DCXLVII. Found that a child unforisfamiliate might, without the title 


of executor, purſue reduction of a teſtament or deed on deathbed, where- 
by the purſuer was prejudged of her legitime; becauſe the purſuer was He- 
res mobilium as to the legitime, which paſſes to heirs, executors or aſſignies, 
without confirmation, November 1681, Janet Goodale contra William Living- 


floun. + | 
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DCXLVIII. In a reduction ex capite [lecti], at the inſtance of James Ha- 
milton of Mountonhall his two younger daughters, of a diſpoſition of his land 
and 20000 merks, in favours of his eldeſt daughter, whereby ſhe was made 
to have a greater ſhare than the reſt. | 

The defender, for ſupporting of her right, a/ledged upon deeds done 
thereafter by the diſponer, equivalent to the going to kirk and market, 
which upon probation amounted to this, that he rode to Edinburgh, and call- 
ed at Caldcoats by the way, where he ſpoke with one Hiſſape, and alſo that 
he paſſed by Peppermill; but that appeared not to have happened on the ſame 
day. -Again, one witneſs deponed, that he ſpoke with him on the ſtreet of 
Edinburgh ; another deponed, that he bought his barley in a change-houſe in 
Edinburgh ; and one deponed, that he went to Fiſheraw, and bought a mid- 
den of muck : and ſeveral witneſſes deponed, that he walked unſupported a- 
bout the doors, and managed his buſineſs diſcreetly, after the date of the 
deed quarrelled : but that he never went to church after his diſeaſe, which 
was a gout and a palſy, nor did ever recover of it. 

Anſwered : Law having fixed upon the going to kirk and market, as ſigns 
of liege pouſtie, equipollent acts are not to be ſuſtained, unleſs, at leaſt, they 
have the eſſential qualities of theſe of kirk and market, viz. be public, and 
performed before indifferent witneſſes; for how eaſy might two witneſ- 
ſes be got to ſupport him for the ſpace of four miles, except at particular 
places. And it was not deponed, that he lighted from off his horſe; and a 
man under a great ſickneſs might ride ſo far. 

The Lords found the defunft was in leo; and therefore reduced the diſpo- 
Nu February 1683, the younger daughters of Mountonball againſt the 
eldeſt, 

DCXLIX. A mother having taken a bond bearing annualrent, and an 
obligement to infeft, to herſelf in liferent, and to her ſecond ſon in fee, and 
the ar of his body; which failing, to ſuch of his brothers and ſiſters, 
and their children, as ſhe ſhould name in his lifetime; he died without 
children, after he had made a nomination on deathbed. The eldeſt bro- 
ther, who was debtor in the bond, raiſed reduction of the nomination ex 
capite left, as done to the prejudice of him as heir of conqueſt, at leaſt as 
one of the heirs ſubſtitute in the bond. 

Alledged for the defender : That the clauſe to infeft could not make the 
bond be repute conqueſt, no infeftment having followed. 2. The a& of 
parliament anent the diſpoſing in prejudice of heirs, ought to be under- 
= of heirs general, not of heirs ſubſtitute, who might be otherwiſe 

rangers. 

The Lords found, That a perſon on deathbed could not prejudge heirs ſubſtitute 
more than other heirs ; and found, That the purſuer was one of the ſubſtitutes, and 
that the nomination on deathbed was invalid : and that therefore the whole brothers 
and fiſters, and their children born, ben hæreditas was delata, came in as ſubſtitute, 
and percapita; but that thoſe born poſt hæreditatem delatam by the death of George 
the creditor, were not to be reputed ſubſtitutes. But this laſt point was but overiy 
reaſoned. It was much debated, that the brothers, &c. were not called ſub- 
ſtitutes in the bond, but only the creditor was by his faculty to determine 
the ſubſtitutes ; and ſo the brothers not nominate could not be looked on as 
heirs, and conſequently could not quarrel ex capite lecti, February 1682, 
Manner contra Davidſon. 

DCL. Sir Jabn Nicoiſon being holden as confeſt, by circumduQtion of the 
term, for not deponing upon a promiſe of payment of L. 5000, after his de- 
ceaſe a reduction of the decreet of circumduction ex capite ledli, was raiſed upon 


this reaſon, That as Sir Jabn could not by a deed under his hand, or by his ac- 
knowledgement 
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knawledgement of a debt on deathbed, prejudge the heir, he could far leſs 
do it by ſuffering himſelf to be holden as confeſt, which is only a preſum- 
ptive acknowledgement. | 

Anſwered : Colluſion is not to be preſumed where the verity of a thing 
is inſtructed by oath, which is ſtronger than an acknowledgement in writ : 
and the holding as confeſt is equivalent to an explicite oath ; befides, if it 
was in the power of debtors. to be abſent, when they could not deny what 
is referred to their oath, and not to go to kirk and market thereafter, the 
legal diligence of creditors would often be diſappointed. 

Replied : Holding as confeſt is but equivalent to a judicial acknowledge- 
ment without oath, and ſo not fo ſtrong againſt deathbed as an oath; and 
yet neither ought to be more effectual than a deed in writing: for if it were, 
perſons on deathbed might eaſily prejudge their heirs. 

The Lords inclined to find the reaſon relevant in thir terms, viz. That Sir 
Jobn the time of litiſconteſtation was fick of the diſeaſe whereof he died; 


and that it was not enough to alledge he was ſick, or on deathbed, at the 


taking of the term, or the time of the circumduction; becauſe litiſconteſta- 
tion is contractus judicialis, where parties are compearing, and one upon 
deathbed may fatisfy prior obligations : but, before anſwer, a joint probation 


was allowed, as to the ſtate of the defun&'s health the time of litiſconteſta- 


tion, March 1682, Sir William Nicolſon contra Dick of Grange. 

DCI. In the reduction of a diſpoſition of ſome heritable ſums made 
by a Quaker ex capite lecti, the Lords ſuſtained the following qualificati- 
ons ſufficient to elide the reaſon of deathbed, That the diſponer had ſeve- 
ral weeks after the diſpoſition ſitten in his ſhop, and fold his goods; and 
that he had walked before his ſhop-door, and bought a ſuit of cloaths in 
the next ſhop; and that he being a Quaker, was not obliged to go to 
church to ratify his deed, February 1683, William Living ſtoun contra Janet 
Zeodale. F497 | E F 

D DCLII. Jahn Buchannan in Stirling having, in anno 1682, diſponed his e- 
ſtate to his friend and kinſman John Buchannan of and died in the 


latter end of February 1682, the diſpoſition was recovered after his death 


from his wife, with the blank deſignation filled up with theſe words, of 
Leny. The defun&'s heir raiſed reduction of the diſpoſition ex capite lect, 
upon this reaſon, That no diſpoſition, or any ſubſtantial clauſe in a diſpoſiti- 
on, filled up on deathbed, can prejudge the heir; and ita eſt, that adjection 


„ Luy muſt be preſumed to have been filled up on deathbed, being at beſt 


but the defunct's holograph ſince the date of the diſpoſition, which proves 
not datam againſt a third party, far leſs againſt the heir, who is ſecure by 


an expreſs act of parliament: and the alledgeance of deathbed is preſumed : 


and to oblige the heir to prove that the blank was filled up in lecto, would 
render the law of deathbed eluſory*; becauſe the moribundus might do it ſo 
privately as might be impoſſible for the heir to prove when it was done; 
and therefore it ſhould lie upon the receiver of the right to prove, that it 
was ſeen filled up in liege porſtie. And the filling up the words Jobn Buchan- 
nan at firſt, doth not alter the caſe ; for notwithſtanding thereof defuncti vo- 
luntas was .collata in perſonam incertam, there being ſeveral John Buchannans 
kinſmen to the defunct. And as the deed can operate nothing had not the 
blank been filled up, it cannot have any effect unleſs the filling up in liege 
pouſtie were proven. 


' Anſwered for the defender : That he opponed the diſpoſition filled up in 


his own name ; and 'tis preſumable the blank was filled up about the time 


of ſubſcribing the right privately, that none of the relations called by the 
name of Jobn Buchannan might be diſobliged by his publicly preferring a- 
| ny 
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ny one of them; nor is it unuſual to ſubſcribe tailzies or aſſignations in fa- 
vours of a blank perſon, and then immediately to fill up the perſon's name 
privately. - And if the date of inſerting the holograph deſignation muſt be 
proven, many aſſignations to heritable bonds, left by parents to their children, 
would be in danger of an overturn, for the children's not being able to prove 
the time of upfilling ; conſequently the purſuer ought to prove the =_— of 


deathbed. 

The Lords - found, That the purſuer ought to , that the defignation of Len 
was filled up upon deathbed; and that the fling wp upon deathbed is not to he 
preſumed, ſeeing the diſpofition bears a date, at which time the furſuer pretends 
not that the diſponer wwas on deathbed, November 1683. The like was decided 
January 1687, Janet Thomſon contra James Pennicook. 

DCLIII. In a reduction ex capite lecti of a diſpoſition made by a baſtard, 
at the inſtance of a donatar of the baſtardy, upon this ground, That the 
diſpoſition contained a clauſe diſpenſing with delivery, which makes it pre- 
ſumed to have been done in lecto, eſpecially at the donatar's inſtance, who 
is materially in the right of u/ttmus beres ; and baſtards have not feſtamenti 
factionem. | 

The Lords found, That the purſuer muſt prove, that the defunit was in lecto 
the time of ſubſcribing, March 1684, Laird of Horſburgb contra John Adam. 
The debate being afterwards reſumed, the Lords adhered to their former in- 
terlocutor, unleſs the donatar would poſitively offer to prove, that the diſpo- 
ſition was ſigned in /efo, January 1685, partibus ut ſupra. Vide No. 132. 

DCLIV. In the reduction of a bond of 20000 merks, granted by Sir Jobr 
Colguboun of Luſs to his Lady ex capite lecti, at the inſtance of the grant- 
er's brother and heir of tailzie, a probation being led as to Sir John's 
going to kirk and market, and ſupportation, one witneſs deponed, That Sir 
Jobn, in the going down ſtairs, leaned his hand upon a man's ſhoulder. 
2. Several witneſſes deponed, That at the foot of the ſtairs he took a glaſs 
of ſack for a cordial. 3. A ſingle witneſs deponed, That the defunct ſtag- 
gered as he went through the cloſe, and was ſupported by the deponent, 
and then was tranſported to the church in coach, and when he came out 
of it near the church-door, he handed his Lady down the ſteps to it, 
where he ſtaid ſermon, and did not re-enter his coach till moſt of the 
people were gone. And one witneſs ſays, that the defunct's Lady went 
cloſs at his ſhoulder when he came out of the church, and as he thought 
gave him ſome ſupport. Theſe ſeparate exceptions and qualifications 
of ſupportation at ſeveral places, were proven by ſingle witneſſes : but 
all agreed, that he went in coach, and that the coach waited for him till 
ſermon was over. Again, it was proven, that four days after the going to 
church, he went in coach to a ſhop, and bought golt balls, but was ſupported, 

Alledged for the purſuer : That the party cannot be faid to have gone to 
church unſupported, when he made uſe of a coach, whereby he was carri- 
ed, and not ſuffered to walk. And tho' the going to church in coach, or 
taking a Lady by the hand, when a perſon has no other defign than to hear 
ſermon, ſhould not be thought to import weakneſs, yet where a perſon goes 
induſtriouſſy to ratify deeds by the performance of acts of ſtrength and 
health, the uſing of ſuch helps is to be conſidered as an indicium of weak- 
neſs, in reſpect the perſon who puts himſelf to ſuch a teſt of health, is in 
maximo nature conatu; beſides, lupportng in the going to church was pro- 
ven by ſingle witneſſes, adminiculative of one another ;, and the going to 
market thereafter evinceth, that they thought the going to church was not 
duly performed : and the failing in the laſt effort doth invalidate the firſt. 
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Anfiwered for the defender: That every act of ſupportation ſhould be 


proven by two witneſſes; and the taking a glaſs of ſack was proper enough 


to the party at his going abread to hear a long ſermon, tho' he had not 
been fick. 2. Sir Jahn uſed to go to church in coach. And further, his 


taking of a coach on this occaſion was but reaſonable, his Lady being with 


him, and the ſeaſon of the year dirty. 3. The taking his Lady by the 
hand at the church-door was but an act of civility; and his fitting in the 
church during a long ſermon, and the chriſtening of a child, was per ſe a 
ſufficient act to demonſtrate ſuch a meaſure of health and ſtrength, as the 
going to church required: and the inſtrument bore, that he went vigorouſ- 
55 and all the way unſupported, which the witneſſes inſert adhered to; 

and the witneſſes as to the ſupporting being but 70ſes ſingulares, the defend- 
er's probation is moſt pregnant. 1505 

7 K Lords found the deed was done on deathbed, and that the poſitive probati- 
on of ſupported was more pregnant than the negatrve of unſupported. And 
the Lords thought, that the exercing acts of health and ſtrength for valida- 
ting rights, by the help of coaches, ſedanes, or leading Ladies, are uſed 
but as blinds to cover weakneſs, and ſubject to a ſuſpicion, which was rational 
for the party to prevent, had he been able, January 1685, Laird of Laus con- 
tra Carden. | 

Thereafter it was alledged for the defender: That the deed could not be 
reduced as on deathbed, becauſe it was granted in remuneration of a right 
paſt from by the receiver, in favours of her huſband the granter. | 

Anſwered : That the bond quarrelled was of a date five days poſterior to 
the Lady's renunciation, and ſhe accepted a ſettlement of the date thereof, 
in full ſatis faction of all that ſhe could claim, &c. | 

Replied : The Lady offered to prove by the writer and witneſſes of the 
deed of ſettlement, made to her when ſhe quitted her former ſecurity, that 
it was communed ſhe ſhould have the 20000 merks bond over and above; 
and that it was drawn at the ſame time with the reſt of the papers, but 
that Sir John being indiſpoſed, could not fign them all together. 

The Lords adhered to their interlocutor, in reſpe& of the clauſe, In accep- 
tation, &c. in the ſettlement, prior to the bond: but before reporting, re- 
commended to the Lord Chancellor to ſettle the parties. 

DCLV. In a purſuit at the inſtance of Robert Brown, againſt young Congle- 
teun, as heir of tailzie to Sir Robert Hepburn of Keith, for payment of 2000 
merks Sir Robert ſtood cautioner for for Pilton. 

Alledged for the defender: The bond was ſigned by Sir Robert on death- 
bed, when he could not prejudge his heir. 

Anſwered : The tailzie contains a quality, that the defender ſhould ſatiſ- 
fy all Sir Robert's debts contracted, or to be contracted at any time of his 
life. | 
Replied: Any time in a man's life imports only liege pauſtie, as was found 
in Humbie's caſe ; and had Sir Robert intended the clauſe to be more com- 
prehenſive, the words etiam in articulo mortis would have been adjected. 

Duplied: Tho' rights in favours of apparent heirs, with a clauſe to bur- 
den at any time in the diſponer's life, would not be extended to give him 
ſuch a faculty on deathbed ; yet a greater latitude muſt be allowed here to 
the granter of a new tailzie in favours of a remote relation. 2. Such was the 
defunct's enixa voluntas to have his debts paid, that he charged the defender 
to ſatisfy the ſame, under the pain of God's curſe and diſpleaſure. 

Triplied : That imprecation could extend no further than the power re- 


ſerved, viz. to ſatisfy deeds 12 /rege pouſtte, 91 
+ 
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The Lords having conſidered the circumſlances in this caſe, they decerned the 
—_— " fay the debt, February 1686, Robert Brown contra Congletoun. 
Vide No. 057. | 

* DCLVI. In a reduction of a diſpoſition by fobn Suttie to James Hay, ex 
capite lefti, at the inſtance of John Cuninghame, who had adjudged from Bal- 
gon apparent heir to the diſponer ; | | 
The defender having alledged upon the diſponer's going to kirk and mar- 
ket, and adduced witneſſes for proving thereof. | 

It was anſwered for the purſuer : That the probation was defective, in fo far 
as the witneſſes do not ſay, that they ſaw the defun& come out of his cham- 
ber and return home ; but only, that they ſaw and left him at ſuch a place 
upon the ſtreet, which argues, that he was not in a condition to go down 
and up ſtairs unſupported, otherwiſe the witneſſes had been alſo called to 
that part of the progreſs. And it is not the being at church and market, but 
the going there, that infers perfe& health. 2. The progreſs was perform- 
ed in an unlawful time, under cloud of night, between four and five o'clock, 
in the month of December. 3. Acts of ſupportation are proven at the ſhop 
where he was, and he returned home in a chair or ſedan, into which he 
was helped, and groaned heavily; and he died within ſeven days after. 
4. The witneſſes vary in their depoſitions from what is aſſerted in the in- 
ſtrument. 5. The going to church in the night-time, when the party's 
condition could not be expoſed to the view of indifferent and unſuſpected 
perſons, but only to picked witneſſes, taken along to ſerve a turn, is not ſuf- 
ficient to elide the exception of deathbed. 6. The not returning home be- 
fore the witneſſes is a material defect. And the being carried in a ſedan is 
a plain ſupportation, and argument of deathbed. | 

Replied tor the defender: It was not neceſſary to have witneſſes to the go- 
ing out of the houſe and returning. 2. The progreſs needed not to be 
made in the time of the forenoon's ſervice ; for the veſpers was the moſt 
ſolemn meeting at church before the Reformation, and the evening prayers 
ſince: and the defender paſſed from the inſtrument. 3. Any acts of ſup- 
portation are denied ; and a ſedan is not a ſupporter. 

The Lords, nemine contradicente, found the diſpofition was made in lecto, 
and reduced, March 1686, John Cuninghame contra James Hay. 

DCLVII. Sir Robert Hepburn of Keith, having diſponed his lands to his ne- 
phew young Congleton, reſerving power to alter and burden at any time in his 
lifetime, and diſpenſing with the not-delivery, and requeſting the receiver 
of the diſpoſition to perform all his deeds and orders, as he would eſcape 
the wrath of God. In purſuance of this power Sir Robert, by writs under 
his hand, left 14000 merks to his Lady, who had a jointure of 6000 merks 
a-year, and he ordained Congletoun his heir to marry her niece, Pz/ton's daugh- 
ter: of theſe two deeds reduction was raiſed, 1. ex capite lecti; 2. upon 
this ground, That they were never delivered. ö 
Alledged for the defender: 1. The reſerved power to alter and burden at 
any time in his life, includes etiam articulum mortis in new tailzies, which 
the heir muſt either accept with the quality or repudiate, he not being a{:- 
oqut ſucceſſurus ; eſpecially conſidering the imprecation adjected to the not- 
performance. 2. The diſpenſation with delivery in the diſpoſition, imports 
the like diſpenſation in favours of deeds done by virtue of the reſerved power, 
which are to be repute a part of the diſpoſition. 

Anſwered : Such proviſions would then deſtroy the law of deathbed. 
The Lords found, That the clauſe and reſervation in this new tailzie did im- 
power Sir Robert to do deeds on deathbed, which cannot be quarrelled by the heir; 


and that the delivery thereof was not neceſſary, February 1687, Keith * 
Lady 
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Lady Keith and Mrs. Cockburn. Here the heir was infeft in Sir Robert's life- 
time, and had homologated and uſed the right : but the queſtion was about 
the import of the word lifetime. Vide No. 655, 135. 

D CL VIII. Found that the filling up of one Thomſen's name on deathbed 
in a diſpoſition, ſigned by Adam Scot in favours of in liege pou- 

ie, was quarrellable ex capite lecti, at the inſtance of the granter's heir; 
tho' it was alledged, that at the time of ſubſcribing the diſponer declared he 
intended the diſpoſition in favours of the perſon whoſe name was therein 
filled up in the blank : and that this was equivalent to a reſervation to do it 
in lecto, January 1687, Janet Thomſen contra Scot and James Pennicook. 

DCLIX. Mr. Alexander Davidſon having acquired ſome lands to himſelf 
in liferent, and his eldeſt fon in fee, reſerving power to himſelf to alter and 
innovate at any time in his life, etiam in articulo mortis ; and having, by vir- 
tue of the reſerved faculty, made a new diſpoſition in favours of his ſecond 
ſon, the eldeſt raiſed reduction thereof ex capite lectti. 

Alledged for the defender : That the purſuer had no intereſt to reduce, 
becauſe he could not ſucceed as heir to the father in theſe lands, who was 
not fiar, but had only a perſonal faculty to diſpone. 2. The purſuer being 
infeft as fiar upon the right wherein the faculty was reſerved to his father, 
he cannot repudiate the exerciſe thereof. 3. Tis uſual for a perſon infeft 
from the King to reſerve power to name his heir in leo. 

Anſwered : Tho' the fee was originally taken to the purſuer, the father 
had it in effect by the reſerved faculty; and tho' the purſuer could not pro- 
perly ſucceed by a ſpecial ſervice to his father, who died not ſeized in the fee, 
yet he may come to have right to the lands by a declarator, and the extra- 
ordinary remedy of reduction. 2. The purſuer being infeft when he was a 
child, and never having homologated the faculty therein reſerved, cannot be 
hindered to quarrel the ſame. 3. Such proviſions in the King's charters have 
not been queſtioned, and are granted periculo petentis; and if reſervations of 
that nature were effectual, every body would make them, and fo elide the 
excellent law of deathbed. 4. Tho' ſuch a reſervation might take place a- 
gainſt a right made to one who is is not aliegui ſucceſſurus, it can have no ef- 
fe@ againſt apparent heirs, either in new or old feus ; becauſe apparent heirs 
may enter by law paſſing by the qualified deed, unleſs they have homologated 
the ſame, whereas others cannot have acceſs but by acknowledging the qua- 
liked right, and fo muſt either take it cum onere, or repudiate it. 

Replied for the defender : The faculty to diſpone is moſt ample ; and in 
the caſes of Dcuglaſs of Lumiſdane, and of Keith, the clauſe at any time in 
the diſponer's life, without the words etiam in articulo mortis, was found to 
extend to deathbed. 2. The purſuer has homologated the qualified right, 
by uſing it as the title of his reduction in his own name. 

Duplied : The practiques of Lumiſdane and Keith do not meet this caſe, 
ſeeing there the qualified diſpoſition was not granted to an apparent heir: 
and in Humbie's caſe a reſerved power to diſpone at any time during life was 
not extended to ſupport a deed on deathbed, in favours of the diſponer's own 
daughter and heir of line, in prejudice of a former tailzie to his brother. 
2. The purſuer's uſing the right, in order to quarrel the reſervation therein, 
and its effect, cannot import homologation. 

We Lords, before the queſtion was well underſtood, reduced the ſecond diſpoſiti- 
on, and repelled the defence of bomolegation as it was qualified, November 1687; 
Davidſon contra Davidſon. But thereafter the interlocutor was ſtopped, and 
an act made for trying if the ſecond diſpoſition was made in liege pouſtie or 
in leo, and if the diſponer was ſane mentis at the granting thereof, De- 


cember 1687, Davidſon contra Davidſen his brother. And the ſecond brother 
| apprehending 
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apprehending that the father would be found to have been not ſatis 

mentis, the matter was ſettled by a friendly tranſaction; and the ſecond in- 
terlocutor, reducing the ſecond diſpoſition, bore to be of conſent of parties, 
that it might not be a preparative, February 1688. Jide this deciſion obſer- 
ved by Dirletoun in his Doubts, page 1 50. | 

DCLX. In a reduction ex capite lecti, of a diſpoſition made by one Craigen- 
gelt to John Kerry's ſon, at the inſtance of the diſponer's heir; | 

It was alledged for the defender: That the defun& did poſterior acts of 
health equivalent to the going to kirk and market, viz. he came a pair of 
butts out of his houſe unſupported to a coach, wherein he travelled fix miles 
to Alloway, and walked up two pair of ſtairs to Jobn Kezry's houſe, and did 
ſeveral other domeſtic acts. 

Anſwered : The qualified defence is. not relevant to import health, nor e- 
quivalent to the going to kirk or market: for, 1. The defunct's going in 
coach, contrary to his former cuſtom, is an argument of great weakneſs ; 
and the reaſon of the law's pitching on kirk and market is, becauſe there 
indifferent and unſuſpected witneſſes will be found: and a perſon will not 
willingly expoſe himſelf in public. But if men were allowed to perform 
the indicia ſanitatis before picked out witneſſes and confidents, heirs could 
have no ſecurity againſt deathbed deeds. 

The Lords repelled the defence as qualified, November 1687, Bailie Charters 
contra Charles Keiry, | 

DCLXI. Found that bonds ſecluding executors cannot be diſpoſed upon 
in lecto, in prejudice of the heir, more than ſuch as bear an obligement to 
=o Fuly 20. 1688, Robert Pringle contra Eliſabeth Pringle and Ruther- 


LEGACIES. 


DCLXII. Found that in the caſe of two ſpecial legacies of a defunct's 
whole eſtate, the failing of a part of one by its being heritable, did not di- 
miniſh the other ſpecial legacy ; tho' ſome contended, That ſuch an inlake 
would be made up out of a general legacy, or out of the unlegated _ of ex- 
ecutry tanguam legatum rei alienæ, March 1683, Penniland and his ſpouſe con- 
tra Thomas Wylie, treaſurer of the college of Edinburgh. But thereafter the 
point was waved, in reſpect the laſt right was burdened with the other. 

DCLXIII. Found that nomina debitorum were comprehended under a le- 
gacy of goods and gear, November 1683, Ofwald contra Mortimer. The like 
was found contra Jobn Thomſon in Lanerk, anno 1692. 

DCLXIV. Found that the Lords of ſeſſion might determine the quanti- 
ty of a legacy collatum in arbitrium tertit, according to the defunct's eſtate, 
and circumſtances of the perſons, in the caſe of the third party's death, or 
refuſal to declare it, January 1684, Mr. George Sholee contra Janet Aliſon. 

DCLXV. Certain obligements made by a huſband to his wife 1n lieu of 
her third and terce, narrating as his motive that he was going to the fleet 
in the quality of a major, and knew not what misfortune he might meet 
with, were found not to be donatio mortis cauſa, but to be granted for an 
G—_ cauſe, February 1686, James Clark's creditors contra Mr. Robert Black- 
wood, 
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DCLXVI. The Lady Crazgleith having purſued her daughter and her hu- 
ſband Preſtongrange, for a third and terce beſides her jointure, in reſpect ſhe 
had not renounced them. | | 

Alledged for the defenders: As a wife's proviſion, exceeding her legal 
third, is not to be reduced thereto, ſhe ought not to have any more. 

Anſwered : A conventional takes not off the legal proviſion, unleſs renoun- 
ced ; which is alſo Craig's opinion. 

The Lords delayed to give interlocutor, till they ſaw if the parliament in 
June 1681 would make any ſtatute anent terces, and at length decerned in fa- 
vours of the Lady, and allowed her a terce out of what was not liferented, 
November 23. 1681, Lady Craiglieth contra Lady Preſtongrange. Vide No, 
669. | 
DCLXVII. A tenement in Edinburgh, out of which the heritor was ob- 
liged by his contract of marriage to infeft his ſpouſe in an annualrent of 400 
merks, having ſunk ſo after the diflolution of the marriage, that it was de- 
moliſhed by order of the magiſtrates, for fear of falling upon people : the 
relict purſued the heir to re-build the tenement, and pay her the 400 merks 
yearly, ſince it was ruinous and uninhabited. 

Anſwered : The defender was only obliged to warrant the right of annu- 
alrent againſt eviction; and there was no perſonal obligement in the contract 
to pay the 400 merks. 

The Lords found the defender hable in the terms of the libel, and decerned him 
fo rebuild the tenement, and to pay the bygone annuities fince it became uninba- 
bitable, in reſpect it was not demoliſhed caſu fortuito by fire or otherwiſe, but up- 
on the account of the natural decay thereof, January 1682, Wilkie contra Mr. 
Henry Moriſon. | 

DCLXVIII. Patrick Telfer having, before his marriage with Agnes Camp- 
bell, relict of Andrew Anderſon printer, renounced his jus mariti in all her 
means, (except L. 10000 ſhe was to contract in portion) with power to her 
to diſpoſe of the ſuperplus renounced in favours of her children of the firſt 
marriage, or any other perſon, or to himſelf if ſhe thought fit. And ſhe 
being obliged to pay L. 10000 of tocher, and he obliged to provide her to 
the liferent of L. 1200 yearly, his creditors arreſted all her means, and purſu- 
ed a forthcoming. | 

The Lerds found, That there being a ſynallagma in the contract, between the 
portion and the jointure, the L. 10000 ought to be burdened with her liferent 
after the huſband's deceaſe, and the creditors to find ſufficient caution for the ſame in 
that event; and found, That the renunciation of the jus mariti not being made in fa- 
vours of the wife's former children, nor any obligement upon the huſband for that 
Fect, but only conceived indefinitely in favours of the wife, by way of a faculty 
to diſpoſe, recurred to the huſband by the marriage, which is a legal aſſignation, 
in regard ſhe was not denuded in favours of any perſon before the marriage, Ja- 
nuary 10. 1682, Agnes Campbell contra Robert Sandilands, &c. Vide No. 345, 
this cauſe, 346. | 

DCLXIX. Found that a wife had right to a terce, tho' not reſerved in 
her contract, ſince ſhe was not thereby, or otherwiſe, expreſsly excluded 
from it, March 10. 1682, Mr. James Henderſon and his ſpouſe, contra young 
Saughtonhall and his ſpouſe. Vide No. 666. | 

DCLXX. Found that Hh cedua, or hewing woods, were not the pro- 
perty of a father who had diſponed the fee of his lands to his ſon, reſerving 
his liferent, and that he, the father, had only liberty to cut ſo much as was 
needful for the repairing of the houſes, and could not diſpoſe upon or {ell 
any part, unleſs the wood was uſed formerly to be cut in yearly haggs, 


March 1683, creditors of Meouſwell contra the children. Vide No. 402, 671. 
DCLXXI. 


LIFERENTS. Ty 


DCLXXI. My Lord Callender, who had a conjunct fee of the conqueſt- 
lands, having fold the woods of Callender, it was found, that the half of the 
price thereof did fall to the Lady's heirs, who had right to the fee of the 
half of the conqueſt ; albeit it was contended, That tho' a liferenter by con- 
ſtitution have but ſum, yet conjunct fiars and liferenters by reſervation have 
uſum fructum; and that Craig is of opinion they may ſell woods, and de con- 
ſuetudine parents after reſignation of the fee of lands to themſelves and their 
wives in conjunct fee, and to the heirs in fee by way of deſtination, uſe to 
diſpoſe of the woods that come to be cut during their lives, March 1683, 
Lord Dumfermling contra Callender. But it would be a different caſe if re- 
ſignation were made to any nominatim. Vide No. 402, 670. 

DCLXXII. Found that a liferent of an annualrent of money or victual 
due to a relict, was ſubject to public. burdens as well as a liferent of lands, 
unleſs there be a perſonal obligement to pay, January 1688, Lady El/h-ſheels 
contra the Laird of Elſb-ſbeels. | 

DCLXXIII. My Lord Dirleton having diſponed his lands to young Craig- 
entinny, reſerving his liferent, and having died after a part of the manſed 
lands were ſown, and before the barley-ſeed was caſt in the ground ; 

In a competition for the crop betwixt Craigentinny and Dirleton's daugh- 
ter his executor, alledged for Craigentinny : That by the common law uſi 
fructuarius hath no right to the fruits, which are pars fundi, niſi perceptione 
& poſt ſeparationem ; and tho' our practique hath fixed upon legal terms of 
Whitſunday, &c. before ſeparation, yet the party dying before that term, 
ought to have no more right to the fructus pendentes, than was allowed by 
the common law to one dying ante ſeparationem. 2. Our practique hath relaxed 
this, and given the benefit of the manſed lands ſowen before his death : but 
the profit of lands not ſowen, or teinds thereof, ought not to belong to the 
liferenter's executors, but only the expences of labouring, February 1679, 
Bell contra Park. | 

Anſwered for the executor : Our cuſtoms vary from the civil law : for al- 
tho' a perſon live after Michagmaſs the time of ſeparation, yet if they die 
before Martinmaſs they loſe that term, &c. 2. This is not a liferent by con- 
ſtitution but by reſervation, which is more exuberant. 3. By the cuſtom of 
the Commiſſary court, the crop of manſed lands, both ſowen the time of the 
deceaſe or thereafter, are confirmed in favours of children executors, and 
is called the executry crop. 4. The practique 1679 is but a fingle. deciſion, 

The Lords delayed to determine this point. Vide No. 155. 


LOCUS PENITENTTI AE 


DCLXXIV. Pollock Maxwell and Corſburn having verbally agreed to take 
a tack of ſome rents belonging to the Ducheſs of Lennox, and that Pollock 
ſhould go to London for procuring thereof, who having gone and taken the 
tack wholly to himſelf, Corſburn raiſed a proceſs for the half of the tack- 
duty ; for that he was diverted by the ſaid agreement from proſecuting the 
deſigns he had of getting the tack to himſelf. AB : 
Alledged for the defender : That there was locus penitentiæ, no writ having 
interveened. 

Anſwered : Res was not integra, ſeeing the purſuer could not now pro- 
cure the tack for himſelf, which at firſt he ſtood as fair for as Pollock. 

The Lords found there was no locus penitentiz, and ordained the defender to 
depone anent the terms of the agreement, November 1682, Corſburn contra Pol- 
lock, The like was found formerly in a cauſe between Mr. John Campbell 


and Dr. Moore. DCLXXV 
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DCLXXV. Found in a competition of adjudications, That a prior adjud- 
ger, who had verbally preferred the poſterior, might thereafter reſile, the 
preference not being for an onerous cauſe, February 1687, Sir William Max- 
well contra Mr. George Norwal. 

DCLXXVI. Found that the ſending of a letter, wherein the writer's ful 
reſolution to diſpone to the receiver thereof, did not hinder /ocum penitentiæ, 

in reſpect the letter contained no obligement to diſpone, February 1687, Lady 
| | Kinglaſſie contra Andrew Alexander her nephew. | 
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MAGISTRATES. 


= of, DCLXXVII. In a purſuit at the inſtance of Gideon Schaw, againſt the 
Magiſtrates of Edinburgh and Mr. Jobn Vauſs, maſter and keeper of the tol- 
booth, for L. 300 Sterling of damage and intereſt, which a perſon that 
had eſcaped out of priſon was liable in to the purſuer, for ſtealing of ſeve- 
ral of his books, for which he had been ſent to priſon by a Bailie's ſummar 
warrant, without a proceſs, upon his extrajudicial confeſſion of the theft, ſub- 
ſcribed by him before witneſſes. 
Alledged for the defenders: 1. The priſoner was not booked in the clerk 
of the tolbooth's books. 2. The perſon who had acknowledged the theft 
was minor, and had raiſed reduction of the ſubſcribed confeſſion guoad the 
civil intereſt. 
The Lords repelled the alledgeances, and would not ſuſtain reduction of the con- 
Jaſſion upon minority, in regard it was the confeſſion of a crime, November 1683, 
Gideon Schaw contra the Magiſtrates, and Mr. John Jauſs maſter and keeper 
7 of the tolbooth of Edinburgh. | | 
| DCLXXVIII. The Magiſtrates of Glaſgow having got from their Arch- 
biſhop a nineteen years tack of his parſonage and vicarage teinds, for a 
2 graſſum of 20000 merks, and a ſmall tack-duty : the Biſhop charged for 
the graſſum. | | | 
Alledged for the defenders: 1. Their tack js null, as granted after a conge 
deslire was come from court for electing the ſetter Archbiſhop of St. Au- 
drews. 2. The Magiſtrates, who are but adminiſtrators and curators, can- 
not do deeds to the leſion of the burgh, which hath the privilege of a mi- 
nor; and any ſuch deed of leſion may be not only redreſſed by action a- 
gainſt the Magiſtrates who malverſed, but alſo by way of defence againſt 
third parties: for if third parties were not liable in ſuch a caſe, the leſion 
| | might prove ſometimes irreparable by the adminiſtrator's inſolvency. 
j Anſwered : 1. Tis denied that the tack was poſterior to the conge deslire, 
| 
| 


3 
* 3 


erm 


for advancing the ſetter to the primacy; and tho' ſuch a thing had been, 
tis jus tertii to the defenders to propone ſuch a nullity, which is only com- 
petent to the ſucceeding biſhop of Glaſgow. 2. Burghs are not in every thing 
privileged as minors, and contracts with magiſtrates cannot be quarrelled 
upon the account of lefion ; but the burgh is only to ſeek redreſs off the Ma- 
giſtrates, in the caſe of any bargain made by them with third perſons, to 
the diſadvantage of the community ; nor is the tack in queſtion prejudicial 
| to the burgh. 
The Lords found it was jus tertii for the town to propone upon the foreſaid nul- 
lity in the tack, ſeeing it was not quarrelled = the head by the Biſhop's ſucceſ- 
or; and found, That only the Magiſtrates who matverſed, and not third parties, 
were liable to make up any lefion ſuſtained by the burgh, November 26. and 28. 
1685, Archbiſhop of St. Andrews contra the town of Glaſgow. 


PDelLxXXXX. 
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DCLXXIX. Simſon, Reidie and others, having granted a bond for 500 
merks, which they obliged themſelves and their ſucceſſors in office to pay; 
and being purſued for the ſame ſeven years after; 

It was alledged for the defenders : The bond being ſigned by them only 
as Magiſtrates, they are not perſonally liable now that they are out of the 
office. 

Anſwered : Tho' regularly exauctorate, magiſtrates are not perſonally liable 
for bonds granted by them virtute officit ; the defenders muſt be liable in this 
caſe, in regard there is no ſucceeding magiſtrate againſt whom the purſuers 
can have action. 

The Lords, in reſpect of the anſwer, ſuſtained proceſs againſt the defenders, 
and decerned, ſuperceding extract for a competent time, that the defenders might 


ent che inhabitants of the town, and affect the common geod for raiſing the mo- 


ney, February 1686, Mr. David Lawſon ſchoolmaſter contra Simſon, Reidie 
and others. The like courſe was taken in another proceſs for the ſecond 
miniſter's ſtipend. 

DCLXXX. The Magiſtrates of Ayr having by an act of council commiſ- 
ſioned an agent to manage their affairs, he purſued the ſucceeding Magiſtrates 
for payment of his accompts. 

Alledged for the defenders : That the purſuer's accompts ought not to be 
ſuſtained, being for managing a factious proceſs at the employer's inſtance 
againft the inhabitants, wherein they did not prevail. 

The Lords found the defenders liable to the agent, and that they might ſeek their 
relief as accords of the law, February 1687, Robert Crawfurd contra the Magi- 
ſtrates of Ayr. | 

DCLXXXI. In a ſubſidiary action againſt a Bailie of Dunſe, for refuſing 
upon a charge to receive a priſoner, 

It was alledged for the defender : That he was but a Magiſtrate of a burgh 
of barony that was not obliged to receive priſoners. 2. The priſon was a 
helping at the time, and the creditor took a bond of preſentation from the 
rebel, to enter himſelf priſonęr at Edinburgh ; and tho he failed to do fo, 
the defender is willing to — him cum omni cauſa. 

The Lords ſuſtained the ſecond defence to liberate the Bailie, July 1687, Ro- 
bert Oar contra the Bailie of Dunſe. 

DCLXXXII. In a ſubſidiary action at the inſtance of Thomas Fender, a- 
gainſt the Magiſtrates of Haddingtoun, for the eſcape of a priſoner. 
Alledged for the defenders : That Claverhouſe's troop, who kept guard in 

the tolbooth, having upon the King's birth-day called for the priſoners to 
drink his Majeſty's health, the priſoner had ſlipt out in the midſt of the 
noiſe and confuſion, caſu improviſo, but was ſearched for and re-taken, before 
the purſuer knew of his eſcape. 

Anſwered : If ſuch an excuſe were ſuſtained, Magiſtrates might elude all 
actions of this nature, and creditors would have no ſecurity : for the deſign 
of impriſonment is, that debtors may be induced to pay ſqualore carceris. 

The Lords ſuſtained the defence, December 1687, Thomas Fender contra the 
Magiſtrates o dingtoun. 

DCLXXXIII. In a purſuit at the inſtance of the Magiſtrates of Glaſgow, 
againſt John Barns their late Provoſt, for payment of L. 1700 he was owing 
to the town per bond. 

Alledged for the defender: 1. He is diſcharged of the ſaid bond by an act 
of council, and par in parem non habet imperium. 2. The diſcharge was grant- 
ed for the onerous cauſe of good ſervices done to the town; and it is ordi- 
nary to gratify the good ſervices of magiſtrates. 
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Anfwered : Magiſtrates are but adminiſtrators of the town's common good, 
and cannot more than curators gift away any part on't gratuitouſly ; and if 
there be any ſuch cuſtom, tis but vetuſtas errors. 

The Lords decerned againft the Provoſt, March 3. 1685, Provoſt and Magi- 
ſtrates of Glaſgow contra Jabn Barns late Provoſt there. 


MERCHANTS. 


DCLXXXIV. Factors for merchants found liable for annualrent, from 
the time that the conſtituent's goods produced money, January 13. 1682,Gor- 
don of Seaton contra Alexander Symſon. 

DCLXXXV. One cocquet found ſufficient for the whole loading of a 
ſhip, and that merchants .needed not take particular cocquets for their par- 
cels, March 1683, Bailie Sinclair contra John Williamſon. 


MESSENGERS. 


DCLXXXVI. Found that the execution of a denunciation bearing three 
oyeſſes, did import open proclamation and public reading, November 1683, 
Matthew Baillie contra Mr. Alexander Dunbar. | 

DCLXXXVII. A meſſenger, executor of a poinding, having firſt given 
an execution to the creditor for L. 220, and then an execution to the debt- 
or for L. 252, the [Lords] adhered to the firſt execution, and ordained the 
meſſenger to be puniſhed, January 1686, Robert Weems contra James 


Goodjire. 
| MINISTERS. 
DCLXXXVIII. Found that tho' a miniſter's thirteen years poſſeſſion of 


lands, as part of a parſonage, was a preſumptive right, yet cedit veritati, and 
might be convelled by the heritor's producing his rights and infeftments; 
but the miniſter after the thirteen years coming in place of the heritor by a 
purchaſe, and continuing to be miniſter forty years, the Lords, before anſwer 
to the preſcription for the church, appointed trial to be made, if the mini- 


ſter poſſeſſed as miniſter or heritor, March 1682, Mr. James Grahame con- 
tra Eliſabeth Ogilvy. 


DCLXXXIX. Found that a miniſter charging upon an old decreet of 
locality, obtained .by the former incumbent, without a decreet conform at 
his own inſtance, might be ſuſpended upon caution without confignation, 
November 1682, Mr. John Rue contra Fullerton of Dreghorm. | 

DCXC. Found that a miniſter's preſentation to vicarage-teinds, as poſleſs- 
ed by his predeceſſors, was not taxative, but demonſtrative, there being no 
taxative word of allenarly, or the like ſubjoined, March 1683,] Mr. Thomas 
Robertſon contra the Laird of Carngall. | 

DCXCI. The late Archbiſhop of St. Andrews having taxed ward-lands 
of 3000 merks a- year, for the yearly duty L. 4. 65. 8 d. and L. 100 yearly 
during the years of the ward guandecungue contingit, and taxed the marriage 
for L. 100; 8 

The preſent Biſhop raiſed reduction upon theſe grounds: 1. Churchmen 
are but adminiſtrators, and can do no deed to the prejudice of their ſucceſ- 
ſors ; and the taxed duty js inconſiderable, in reſpect of the advantage that 
would ariſe by the ward. 2. By the act 11. Parl. 10. James VI. prelates 
and beneficed perſons are diſcharged to feu or ſet tacks of their benefice, in 


diminution of their rent as it ſtood in the year 1585 ; and by the act 3. 
| Parl. 
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Parl. 18. James VI. biſhops and others are prohibited to do deeds in preju- 
dice of their rental and patrimony; and by the act 5. Parl. 22. anno 1617, 
biſhops are diſcharged to ſet tacks of the quots of teſtaments longer than for 
their life; nor can they tax wards more than the caſualities of eſcheat or 
non- entry, in prejudice of their ſucceſſors. 3. By the act 9. Parl. 23. anno 
1621, biſhops are only allowed to ſet ward lands in feu ſor the ſpace of three 
years allenarly: and if they cannot feu, far leſs can they tax, feuing being 
more advantageous to the church than taxing. 

Anſwered : Churchmen before and after the Reformation, till the year 
1581, having taken a great liberty in feuing and ſetting tacks of their pa- 
trimony, this was indeed reſtrained and regulated in ſome meaſure by acts 
of parliament, act 101. Parl. 7. act 11. Parl. 10. act 3. Parl. 18. James VI. 
but feuing for a competent avail was allowed; and biſhops were in uſe to 
ſet tacks for as many nineteen years and liferents as they pleaſed, till the act 4. 
Parl. 22.1617, reſtricted them to nineteen years; and then the act 5. of the 
{aid parliament diſcharges the ſetting tacks of caſualities for longer than the 
incumbent's lifetime, that is to be underſtood of the caſualities of quots of 
teſtaments, liferent, eſcheat, &c. which ordinarily happen, and not of the 
contingent and rare caſuality of ward. Again, tho' by the act 9. Parl. 23. 
James VI. churchmen's liberty of feuing ward lands is reſtricted to three 
years, it doth not follow that they cannot tax, or that taxing is a prejudice 
to the patrimony : for by the narrative of the act it is expreſsly declared, 
that the retoured duty, (tho' but a ſmall thing in itſelf, in compariſon of the 
land feued) being a yearly preſtation equally derived to all incumbents, is 
of greater advantage to the benefice than a caſuality that falls in the hands 
of the incumbent for the time; and the tax-duty of a noble yearly is an- 
ſwerable, or near to the proportion of the retoured duty if the lands were 
feued. 

The Lords conſidering, that many wards are taxed before and ſince the 
year 1621, they delayed at firſt to give an anſwer in jure, until the parlia- 
ment ſhould determine the polat, February 1684, Archbiſhop of St. Andrews 
contra the Laird of Blebo. | 

Thereafter, upon the purſuer's application for a preſent deciſion, the Lords 
found, That the late Archbiſhop could not tax the ward, and reduced the ſame, 
tho" the purſuer had received the augmented duty by virtue of the tax for ſeveral 
wears, and ſo ſeemed to homologate the taxing, March 13. 1684, partibus ut 
ſupra. 

DCXCII. In a purſuit at the inſtance of Bulls miniſter of Stobo, 
againſt his pariſhioners for the parſonage-teind of their lands. 

It was alledged for the defenders : That tho' the purſuer be preſented to 
the parſonage, he can have no farther claim than to his ſtipend, which is 
modified by a decreet of the commiſſion. 

Anſwered : A parſon has oft-times a modified ſtipend when the teinds of his 
pariſh are under tack, and when the tacks are out he has right to the 
teinds : beſides, 'tis jus tertii to the defenders, who have no tacks of their 
own teinds, to make ſuch an exception againſt the miniſter's title, 

The Lords ſuſtained the anſwer, and decerned for the teinds, December 4. 
1684, Bull miniſter of Stabo, contra pariſhioners. | 

DCXCIII. In a purſuit at the inſtance of the firſt miniſter of Krkcaldte, 
againſt the heritors of the pariſh of Abbotſhall, that had been disjoined from 


Kirkcaldie, for a proportion of the expence of repairing his manſe and church, 


and L. 20 yearly for foggage. 
Alledged for the defenders : That they were liable for the manſe of their 
own pariſh, and could not be liable for the reparation of two manſes, or 
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the reparation of a church where they had not the benefit of the word and 
ſacraments: neither could they be liable for foggage to the purſuer, who is a 
miniſter of a burrows-town, ſuch by the late act of parliament Se. 
chap. 2. having no right to glebe or foggage. 

Anſwered for the purſuer : Notwithſtanding the diſunion of the pariſhes 
of Kirkcaldy and Abbolſball, as the defenders being titulars of the teinds are 
liable for, and do pay the purſuer's whole ſtipend, and the burgh is only 
chargeable with the ſecond miniſter's ſtipend ; ſo the defenders cannot de- 
cline the leſſer onera of reparations ; for otherwiſe the burgh, and the own- 


ers of a few adjacent acres, whe have no intereſt in the teinds, would be 


unreaſonably burdened with reparations. And as to foggage, that is pro- 
vided by act of parliament to all miniſters who have glebes, as the purſuer 
has, by reaſon that the pariſh did formerly confiſt of burgh and landward. 

The Lords found, That the defenders are not liable for reparation of the manſe, 
nor yet for repairing of the body of the church, if they quite their ſeats therein: 
but found, That the quire of the church ought to be repaired out of the teinds ; 
aud that the foggage -might be deſigned out of convenient church-lands, and the 
beritors thereof to have proportionable relief off the reſt of the church-lands within 
the bounds of the old pariſh of Kirkcaldie, tho now disjoined ; or otherwiſe, that 
all the heritors of church-lands ſhould pay proportionably L. 20 a-year for 
feggage, March 1685, the miniſter of K:rkcaldre contra his heritors. 

DCxCIV. In an action at the inſtance of a miniſter againſt the college 
of St. Andrews, for payment of L. 40 of augmentation to the purſuer, as de- 
cennalis et triennalis poſſeſſor thereof by a preſumed right. 

Alledged for the defender: The foreſaid rule of chancery preſumes only a 
miniſter's title to be good where it is not produced; but where it is produ- 
ced, as here, it may be convelled by nullities, and preſumptio cedit. And 
the purſuer's title to the L. 40 is null; for that tho it flows from the col- 
lege, it is not ſubſcribed by a quorum of the maſters appointed by the foun- 

ation. | | . ; | 

The Lords ſuſtained the alledgeance far the collge, and aſſoilxied, March 1685, 
Mr. William Barclay contra the college of St. Andrews. 5 

DCXCV. In a competition for a miniſter's ann, who left neither wife 
nor child, betwixt his neareſt of kin and a remote relation to whom he had 
legated the ſame. | 

Alledged for the neareſt of kin: That the ann was not in bonis defuntt, 
but deſigned by way of charity to the relict and neareſt of kin; in preju- 
dice of whom it could not be difpoſed of by the defunct, or affected for his 
debt. 

Anſwered : By the act 13. Sefſ; 3. Parl. 2. Charles I. the ann is mentioned 
as due to the miniſter and his executors, and ſo it is at his diſpoſal. 

Replied: The ſaid act 13. clears only what is the ann, and not whom it 
is due to; and by the act of parliament 1647, it is due to the neareſt of kin: 
and tho the act 13. mentions executors, that is upon ſuppoſition that the 
neareſt of kin are executors. | 

The Lords found the ann to be due to the neareſt of kin, and preferred him to 
the legatar, March 1686, Gilbert Alexander contra Cunninghame. | 

DCXCVI. The deſignation of a miniſter's glebe being quarrelled as half 
an acre more than the four allowed by law. 

Alledged for the miniſter: That he and his predeceſſors had been thirteen 
years in poſſeſſion. | | : 

Anſwered : Decennalis et triennalis poſſeo/ſio non relevat in petiterio. 2. This 


preſumptive title cedit veritati; for the true title being the deſignation — 2 
| glebe, 
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glebe, which according to law ſhould conſiſt of four acres; if upon meaſuring 
half an acre more appear to have been deſigned, the deſignation is null. 

The Lords, before anſwer, ordained the land to be meaſured, December 1686, 
miniſter of Zogze contra the heritors. 1 


MINORITY. 


DCXCVII. A curator having, in obedience to a letter ſent from his mi- 
nor abroad, furniſhed the minor's younger brother with 300 merks, the 
Lords ſuſtained the article of payment in the curator's diſcharge, tho' quar- 
relled upon minority and leſion, in regard it was res minima, and done to a 
brother who was indigent, and had but 400 merks of ſtock, November 1681, 
George Heriot contra Mr. Henry Blyth. , 

DCXCVIII. Alexander Donne having died infeft in a tenement in the year 
1658, his ſon, the apparent heir, continued in poſſeſſion till 1663 ; after this 
Lifk entered upon a right from one Buſe, and died infeft; and the heirs of 
Donne having got into poſſeſſion, Liſſe's heir recovered decreet of removing, 
of whoſe right the Donnes purſued a reduction in anno 167 9. 

Alledged for the defenders : Minor non tenetur placitare. 

Anſwered: Alexander Donne, the purſuer's author, died in poſſeſſion, and 
the defender provoked to judgment by the removing. 
The Lords ſuſtained the anſwer, December 1681, Donnes contra Lyle. 


DCXCIX. A minor having revoked and raiſed reduction debito tempore, 


and the reduction being ſuffered to lie over five years without inſiſting, ſo 
as it was expired by the late act of preſcription, the Lords found that the 
very executing of the reduction was interruption of the preſcription of the 
quadriennium utile, and that the purſuers might yet-raiſe a new ſummons of 
reduction, tho' the guadriennium was elapſed, December 16. 168 1, Arbuthnet 
contra M*<Daugal. | 
DCC. Peter Rogers merchant in Amſterdam, a Dutchman, having granted 
a factory to Jacob Devreon his prentice, who was minor, to intromit with 
and diſcharge his debts ; and the factor having by miſtake given a diſcharge 
” more than he received, he purſued for reſtitution upon minority and 
ſion. 


be looked on as a major. | 

Anſwered : The ſtating of accompts is not properly res mercatoria. 2. A 
factor who was major could not without an onerous cauſe diſcharge the 
conſtituent's debt, ulto minus the minor who was a ſtranger. 

The Lords reponed the minor, he proving leſiom, December 1681, Peter Ro- 
gers and Devreon contra Bailie Baird of Sauchtonball. 

Decl. In a purſuit againſt a minor for his father's poſſeſſion ſeveral years, 
a probation by witneſſes being led, the Lords having decerned for the ſeve- 
ral years Ls, 
ing aſſigned to the Lord Qyeen there was a reduction raiſed upon mi- 
nority and leſion, eſpecially conſidering that the defunct died in 1662, the 
Lords of conſent reſtricted the decreet to the year 1662, but would not te- 
duce as to ſome other points, the cedent being ſufficiently ſolvent, and the 
ſaid cedent being now infiſted againſt for repetition,” in ſo far as he was leſed 
by the firſt decreet. 
Alledged: That the decreet proceeding upon the adviſing of the depoſi- 
tions of witneſſes, and upon compearance, it is not allowable to re- conſider 


them. 


Ccc Anſwered : 


Alledged for the defender: That the purſuer was a merchant, and ſo to 


ued for, viz. the year 1663, 1664, 1665; and the decreet be- 
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wg MINORITY. 
Anſwered : Why may not the Lords re- conſider witneſſes as well as oaths 


and writs? | 

The Lords inclined to recommend it to one of their number to inſpect 
the depoſitions, to ſee if there was a clear and obvious miſtake of theſe and 
the interlocutor, and if it was ſo, they inclined to give ſome remedy, as th 
did in Bargony's caſe contra Pinkell, and Eliſabeth Pitillb contra Stark of Nil. 
lermonth, where, in both caſes, the decreet was turned into a libel, tho' both 
parties were major, and a new probation led, March 1682, Fames Craick con- 
tra John Maxwel. 

Thereafter the purſuer having inſiſted for damages he ſuſtained by that 
decreet which the Lords would not reduce upon minority, in reſpect a com- 
prifing had followed thereon, which was diſponed to a fingular ſucceſſor for 
onerous cauſes before intenting of the reduction; and the defender was ſol- 
vent. 

The Lords decerned the defender to refound to the minor ſo much as he would 
have ſaved, had he been reftored in integrum againſt the ſaid decreet, November 
4682, Craick contra Maxwel. NF - bs be | 

DCCII. A minor being purfued for payment of his eceſſor's debt, to 
whom he was ſerved heir. he wt nd raiſed reduction of the ſervice, 
and craved he might be free of perſonal execution. 

Alledged for the defender: The purſuer cannot be heard to reduce the 
ſervice, without reſtoring the rents intromitted with by him and his cura- 
tors ſince his entry. | | — 

Anſwered : Thoſe rents were expended in the payment of debts. 

The Lords aſſoilxieu the defender in reſpect of the reſtitution: and here the 
minor was but cighteen years of age, March 1682, Mr. Ruthven contra Sir 
Alexander Hope of Carſe his ſon. 4 

DCCIII. The Laird of Aberlady having got a right to the patronage of a 
church, which was anciently a patrimonial church of the biſhoprick of Dun- 
keld, and reſigned in the King's hand in the year 1595, in favours of Aber- 
lady's authors, and contained in his ſeveral rights and infeftments from the 
King: the now Biſhop of the dioceſe raiſed reduction of the ſaid right of 
patronage, as being a dilapidation of the patrimony-of his church. 

Alledged for the defender: That he is minor; and therefore non tenetur 

acitare. | $529 | DAL | 
. Anſwered: Minors are only privileged for anſwering in reductions of 
rights of lands and property, King William's ſtatute, cap. 39. Regiam Majeſt. 
lib. 3. cap. 32. No. 17. And the ſubject of the preſent reduction is but a 
patronage, which is but an mconſiderable right, and nothing profitable. 
2. The defender firſt provoked to judgment, by raifing proceſs for declaring 
that the purſuer ought to collate the perſon whom the defender had preſent- 
ed to be miniſter. 8 SOLE EY | | 
The Lords found, That the defender tenetur placitare in this caſe, in reſpect le 
was the firſt provoker ; and that alilo the title of his declarator was only found- - 
ed on his laſt infeftment from the King, be ought to defend the firſt right proceed- 
ing from the Biſhop, ſeeing all poſterior rights were but conſequential thereof, De- 
cember 1682, the Biſhop of Dunkeld contra the Laird of Aberlady and his 
tutors. | : | | f 
* DCCITV. One having diſponed kirk - lands with abſolute warrandice againſt 
all evictions, perils, dangers and inconveniences, and there being three acres 
thereof afterwards deſigned for a glebe, the buyer raiſed a declarator of evi- 
ction againſt the diſponer's heir, who was minor. | 
Alledged for the defender : That minor non tenetur placitare, this proceſs 


having the effect of a reduction. 
The 
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The Lords repelled the defence, February 1683, Bonnar contra Lyon of Brig- 


Toten. | 
Dc. Found that a factor and adminiſtrator for uplifting mimors mo- 
ney, named and appointed by the minors father, was not obliged to intro- 
mit with all the eſtate, and was not liable for annualrent of money uplifted 
by him, unleſs it had born annualrent, or that he had got ànnualrent for it, 
and ſo was kucratus, in reſpect the factoty did not oblige him to employ, or to 
do diligence, nor contained a falary, which imports diligence, March 1683, 
Sutherland contra Roſs. | | 
DCCVI. A minor in a reduction againſt him having founded his defence 
on the brocard minor non tenetur placitare. 4 
It was alledged for the purſuer: That minors were only privileged againſt 
reduction of their father's heritage, and not againſt reduction of rights con- 
queſt by them. 2. The purſuer's father was never infeft. 3. A minor 
who claims this privilege of being contained in poſſeſſion during his mino- 
rity, oaght to be infeft, Reg. Majeft. lib. 3. cup. 32. No. 3. and the defend- 
er is not infeft: for ſhould he chance to die after ſome years intromiſſi- 
on, the purſuer, tho' prevailing in the reduction, might run the hazard of 
loſing theſe years rents, ſeeing the next apparent heir might paſs by the mi- 
nor, and evade a repreſentation. 1:4 
Anſwered for the defender: Perinde eff whether the father's lands were 
heritage or conqueſt, November 25. 1624, Hamilton contra Matthiſon, July 
28. 1625, Pringle contra Ker and Earl of Hume. 2. It appears by the faid 
laſt practique, that infeftment in the defunct's perſon was not required to 
give his ſon, the minor, the privilege of the brocard ; beſides, the defend- 
er's father's right was an aſſignation to an adjudication whereupon a charge 
had followed at the cedent's inſtance, which muſt be conſidered as equiva- 
lent to an infeftment. 3. The minor needs not to be infeft, ſeeing that 
would ſubject him to a repreſentation, if not revoked debito tempore: and 
till the event of the reduction he could not know if it would be proper for 
him to revoke or not. | | 
The Lords repelled the fi and ſecond alledgeance made for the purſuer in 
reſpect of the anſwers ; but ſuſtained the third: and found, That by King Wil- 
liam's fatute, cap. 39. the bracard minor non tenetur e can only be 
proponed by minors bo had real rights by infeftments, or diligences of appriſing, 
& c. habili modo e/tabliſhed in their perſon. ' Tho' ſome of the Lords were of 
opinion, that the offering unqueſtionable ſecurity for the rents medio tempo- 
re uplifted by the minor, might ſatisfy the intereſt of the purſuer of the 
reduction, that the minor might not be put to repreſent the defunct, No- 
vember 168 3, Chriſtian Pleming and John Ker contra John Carſtarrs. 
DCCVII. In a purſuit againſt a minor upon his bond, the defender having 
founded upon minority and lefion ; | 
It was alledged for the purſuer : That tho' the benefit of reſtitution might 
take place in things diſponed, whereof a minor might have rei vindicatio- 
nem, as goods, lands, &c. yet it cannot be effectual againſt ſucceſſors to no- 
mina debitorum for onerous cauſes, as the purſuer is, becauſe that would 
make a great interruption in commerce. 2. The minor being a merchant, 
_ the bond granted in relation to trade and merchandize, he cannot be te- 
ored, | 
Anſwered for the defender : Minority is excetio realis competent to heirs 
againſt ſingular ſucceſſors: for otherwiſe the creditor would always aſſign, 
and fo diſappoint the benefit of reſtitution in the caſe of the cedent's inſol- 
vency. Nor is the argument from the favour of commerce of any weight, 
ſeeing aflignies reſt ſecure upon the cedent's warrandice ; and the goku 
jection 
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jection might be made if the cedent had diſcharged the bond before aſſig- 
nation; which diſcharge would certainly meet the aſſigney, 2. The defen- 
der was circumveened- by the purſuer's | cedent] in the ſtating of. their own 
accompts. 3. The bond was extorted by force, the purſuer's [cedent] having 
threatened to put the defender in the corretion-houſe unleſs he ſigned it. 
Replied for the purſuer: That the perſonal qualification of circumventi- 
on uſed by the cedent, cannot be obtruded againſt the purſuer, who is a fin- 
gular ſucoeſſor for onerous cauſes. 2. The reaſon of metus, as it is qualifi- 
ed, is not relevant: for as the cedent might have uſed legal execution againſt 
the defender, he might have threatened him with 'it. And tho' deeds done 
under the terror of legal diligence do not infer homologation, ſo as to cut 
off the granter from his defences againſt the debt, ſuch ſecurities are not 
null, nor infer uſſum metum; and conſequently labour under no vitium reale, 
which can overtake ſingular ſucceſſors for onerous: cauſes. [4 vel 

The Lords found, That the qualification of circumvention was. only ” gr ap 9 
and alſo repelled the defence of metus as qualified, in ſo far as c the pur- 
ſuer a ſingular ſucceſſor ; and the rather becauſe the cedent was ſufficiently ſol- 
vent, againſt whom the defender might have recourſe, November 1683, Ander- 
ſon contra Spence.” | | 10 e £50 4 | 

DCCVIII. In a declarator of recognition, at the inſtance of Sir Jabn Hay 
of Murie, againſt the creditors of Og:kvy of Murie, the Lords having, before 
anſwer, ordained the, rental of the whole lands of Murie to be proven, to 
the effect they might know if the major part was alienated ; and there be- 
ing a probation hinc inde led and adviſed : mean time it being underſtood, 
that ſome of the witneſſes who had deponed upon the rental of the lands of 
Murie and pertinents, had not made diſtin& anſwers in relation to the lands 
of Muriefide, in ſo far as they deponed, that they knew not what the lauds 
of Murie did pay of yearly rent, in reſpect they never knew them ſet; and 
it was notour to the whole country, that the lands of Muriefide were ſet: fo 
that et the witneſſes did not clearly underſtand the import of the 
ambiguous term of pertinents; G 10 blen 4 
It was craved in behalf of the Lady Ballegerno: That the Lords would 
allow her to prove the rental of Murieſide and Carcathie, which are parts and 
pertinents of the lands of Murie, in reſpect ſne was minor, and leſed by the 
not probation thereof, and ought to be reſtored againſt any omiſſion of her 
curators, in not putting diſtinct and particular interrogators to the witneſſes, 
eſpecially in a competition with an odious gift of recognition. 4 

Anſwered : Tho' minors might claim to be reſtored againſt alledgeances, 
or omiſſion of competent alledgeances in fact or law, qua tangunt jus ran- 
tum privatum, they have no ſuch. privilege in things concerning form of 
proceſs, and order of probatipn deviſed for putting certain and ſpeedy 
iſſue to pleas, becauſe ea tangunt jus publicum, which even by the common 
law excluded the privilege of minority ; and if it were otherwiſe, no right 
would be ſecure wherein, minors have been concerned: yea, their names 
might be uſed by others for quarrelling of rights.. Again, with us the pri- 
vilege of minority is much reſtricted : for the long preſcriptions before the 
act of parliament 1617, run againſt minors ; and all ſhort preſcriptions ſince 
then run alſo againſt them, unleſs where they are excepted : they are alſo 
liable to be prejudged by the falling of eſcheats after year and day, and by 
irritant clauſes in charters ob non ſolutum canonem; and perhaps certifications 
in improbations, or circumductions of terms would be effectual againſt them 
nor if a curator ſhould neglect to adjudge or appriſe for his minor within 
year and day of other creditors, would the minor be allowed to come in pa- 


74 faſſu upon an adjudication, without the year; and there is leſs reaſon 
40 


MINORITY. 201 


to allow a minor to impugn or quarrel adviſed depoſitions of witneſſes ; and 
unclearneſs might always be pretended to colour re-examination and ſubor- 
nation. And it were yet more ridiculous and dangerous, to allow the ad- 
ducing of new witneſſes that were not in the firſt diligence, eſpecially pot 
lidicita teſttmonta, either in iiſdem articulis upon which probation has been 
led, or directe contrariis: but minors are ſufficiently provided for by the le- 
gal recourſe againſt their tutors and curators, if they commit any thing im- 
proper, or omit what is pertinent. 

The Lords, upon conſidering the depoſitions, thought that the witneſſes did not 
rnderftand the import of the word pertinents in the interregator, and by miſtake 
had not deponed upon the whole ſubjeft ; and therefore ordained them to be re- 
examined more diſtinctly, without reſpect to the Lady's minority, which might have 
been reaſonably deſired by majors as well as minors. And the Lords declared, 
That a witneſs having deponed to the foreſaid general interrogator as to per- 
tinents, that bil novit, he ſhould not be re-examined, ſeeing ſuch a one 
might have been inſtructed or informed ſince his firſt depoſition. And tho' 
the Lords were generally of opinion, that other witneſſes than theſe in the 
firſt diligence, and examined, could not be allowed to be adduced now, they 
gave no interlocutor upon this point, in reſpect, upon the allowing of the 
re examination without reſpect to the privilege, Ballegerno took up the re- 
duction, upon which the whole debate as to the privilege was founded, and 
paſt from the ſame, November 1683, Sir John Hay contra Powrie and Balle- 
gerno. 

DCCIX. A minor and her curator having intented a&ronem tutele againſt 
her tutor, and he having extracted a decreet, ſhe raiſed reduction thereof 
upon minority, as being leſed by ſome articles in the compt and reckoning, 
and the term aſſigned for proving the leſion being circumduced, the minor 
was again reſtored againſt the circumduction; tho' it was alledged, that per- 
ſons were put to greater expences in defending againſt minors than againſt 
others: and that the circumduction of terms concerns the method and or- 
der of proceſs, againſt which minors ſhould have no privilege, November 
1683, Lady Ballegerno contra Lady Roſs. 

DCCX. One purſued upon his bond, alledged and offered to prove he 
was minor, and leſed when he granted the ſame, and he had revoked and 


raiſed reduction debito tempore. 


Anſwered for the purſuer: That the defender's alledgeance of minority is 


calumnious, as appears by his father's book, wherein the time of his birth 
is ſet down, according to which the defender was five or fix days paſt his 
minority at his ſubſcribing of the bond ; nor can he deny but the book is 
the hand-writing of his father, who died many years ago. 

The Lords allowed a conjunct probation of the defender's age, and declared 
they would conſider at adviſing the import of the father's book, November 


1683, James Hay contra Hugh Buntein. 


Decl. An heireſs who with her curators had intromitted with the 


maills and duties of lands her father died in poſſeſſion of, being married 
during her minority, and the huſband having continued in poſſeſſion ſeve- 
ral years after her majority, and ſhe being purſued by the father's credi- 
— on the paſſive title ge/tio, ſhe revoked, and raiſed reduction intra annos 
utiles. 

Alledged for the creditors : That ſhe could not be reſtored, or allowed to 
renounce, till her intromiſſions and her huſband's were refounded to the 


creditors, | 
Anſiwered: The huſband's intromiſſions could not be charged upon her; 


but he muſt anſwer for it himſelf. : 
D d d Replied : 
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Replied : As maills and duties fall under an apparent heir's teſtament jure 


apparentiæ, ſo the huſband's jus mariti is a legal aſſignation, equivalent to a 


voluntary right from the wife, and muſt be purged as her deed before ſhe 


can be reſtored. 


The Lords found the reply relevant, January 1685, Mr. James Wright eontra 
Tſobel Brown. | a 

DCCXII. The Lords ſuſtained a minor's revocation intra annos utiles, and 
ſuſpenſion of a bond granted by him, as equivalent to a reduction, January 
1685. | 
_ DCCXIII. Hilliam of Lamingtoun being purſued upon a contract entered 
into with his uncle Robert, whereby he was obliged to pay 600'merks year- 
ly to his uncle; he proponed the exception of minority and leſion. 

 Alleaged for the purſuer: The reaſon of minority and lefion is only com- 
petent by way of revocation and reduction intra annos utiles; both which 
hath been omitted by the defender. | 

Anſwered for the defender: The contract is ip jure null without revo- 
cation, as being entered into by him without conſent of his grandfather, whe 
was adminiſtrator in law, and in place of curator to him. 

Replied : Tho' a father be adminiſtrator in law to his children, in place 
of curator, ſo as deeds without his conſent are null, that cannot be extend- 
ed to a grandfather, ſeeing it is uſual for minors to chuſe curators when 
they have a grandfather, but not while the father lives, and a grandfather 
could not be liable for omiſſions ; ſo that he not being liable as tutor paſſive, 
he can have no active title qua grandfather. 

The Lords found, That the want of the grandfather's conſent and | ſubſcription 
did not make the contract null ipſo jure, and repelled the defence, in regard no re- 
wocation or reduction was raiſed in due time, February 1685, Laird of -Laming- 
toum contra Fohn Jolly arreſter. | 

DCCXIV. One having raiſed revocation and reduction of a bond where- 
in he became cautioner in his minority; 

It was-alledged for the defender: That the purſuer had homologate, by 
purſuing and recovering a decreet againſt the principal upon a ſeparate bond 
of relief, narrating the bond in queſtion. 

Anſwered for the purſuer: The purſuit and decreet upon a ſeparate bond 
of relief, ob majorem ſecuritatem, cannot infer homologation of the debt. 
2. The decreet upon the bond of relief was procured before the revocation, 
which therefore cannot be ſaid to be paſt from. 

The Lords repelled the defender's alledgeance, and qualification of homologation, 
February 13. 168 5, Falconar contra | 

DCCXV. Found that creditors of a minor might intra annos utiles intent 
reduction of deeds done by their debtor to his lefion in his minority, tho' he 
did not concur and revoke ; that is, perſonal creditors might reduce perſo- 
nal rights granted by their minor debtor ; and creditors, by real diligence a- 
gainſt a minor's lands upon debts conſtitute againſt him, might quarrel his 
diſpoſition of theſe lands, February 27. 168 5, John Herbertſon contra Thomas 
Stuart, | 

DCCXVI. In a reduction upon the act of parliament 1621, againſt a mi- 
nor, of a right granted to his father; 

It was alledged for the defender: That minor non tenetur placitare. 

Anſwered : It was dolus paternus et fraus to take a diſpoſition without an 
anerous cauſe, poi! contractum debitum. 

The Lords ſuſtained the minor's defence, and refuſed to make him find cauti- 
on, which they thought to be difficult for a minor who had his lands queſtioned : 
but allowed the furſuer ts lead a probation by witneſſes, to lie in retentis, noun 

e 
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he might uſe in the diſcuſſing of the reduction, February 4. 168 5, Gordon of Fe- 40 
chil contra Fercher of Moonze. 1 

DCC XVII. In a purſuit at the inſtance of Harper againſt Henry Hamilton, for by 
a ſum in a bond by John Hamilton, the defender's father, as principal, and him- M 
{elf as cantioner, exprefsly declared to be for ſhoes and books to the defender. 


Henry alledged minority and leſion, and that he had raiſed reduction ex es Wy 
capite. 2. That the father could not authoriſe the pupil. vn 
Anſwered : The goods were in rem verſum to the minor, and he was fo- i 
risfamiliate. — 


The Lords found the anſwer relevant, July 1687, Harper contra Hamilton. 

DCCX VIII. A perſon having intra annos utiles raiſed revocation and re- 
_—_ of a diſpoſition againſt the receiver, without calling the party who 
had acquired the lands from him, and was in poſſeſſion, he thereafter com- 
menced a reduction of the ſingular ſucceſſor's right in conſequentiam. 

Alledged for the defender: That he not being called in the firſt reducti- 
on, the reduction was not competent againſt him, now that the anni utiles 
are expired. 

Anſwered for the purſuer: The interruption of the preſcription of the 
quadrienmum by the firſt reduction muſt be effectual againſt all pretending : 
intereſt in the right craved thereby to be reduced. And the defender's ab- 
ſence from that proceſs puts him only in a condition to alledge againſt the 
revocation and reduction what he could have faid if then called and com- 

aring. 

1 7 he Lords ſuſtained tbe purſuer's anſwer relevant, November 8. 1687, Belches 
of Tofts contra Calderwood of Pittedie. 

DCCXIX. A tutor having confirmed his pupils executors to their father, 
and having miſpent the eſtate, they after their pupilarity raiſed reduction of 
the confirmation upon minority and leſion. 

Alledged for the defender: There was no leſion by the confirmation, the 
teſtament being opulent, but only by the tutor's mal-adminiſtration, whereof 
the minor will get relief from the tutor's cautioner. 

The Lords refuſed to reduce the confirmation if the eſtate confirmed exceeded the 
defunct's debt, December 7. 1687, taylors in Leith contra Denniſtones. 

Thereafter it being alledged and proven, that the defunct's debt was three 
times more than the inventary of the teſtament, the Lords reduced the con- 
firmation upon minority and leſion, and left the defender to recur againſt 
the tutor's cautioner in the confirmed teſtament, and his repreſentatives ; be- 
cauſe, albeit executors are only liable ſecundum wires, the minors gua execu- 
tors would be liable to actions, and put to charges, January 27. 1688, par- 
tibus ut ſupra. | 

DCCXX. In a reduction of a diſpoſition intented upon minority and leſi- 
on, it was alledged for the defender: That he, beſides the price mentioned 
in the diſpoſition, was obliged, for his own ſecurity, to buy in a debt where- 
on inhibition had been ſerved againſt the diſponer. 

Anſwered : The lefion muſt be conſidered with relation to the price, and 
no ſubſequent right or debt can be conjoined to hinder the reduction; be- 
ſides, the purſuer offers to purge the ground of the inhibition. 

The Lords reduced, June 1688, Sir David Thoires contra Talguban. 
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DCCXXI. The late Marquis of Huntley having, in anno 1627, feued out 
the lands of Stroan for a feu-duty, pro omni alio onere, &c. cum multuris in the 
tenendas ; Stroan continued notwithſtanding to come to the mill of the baro- 

ny, 
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ny, and in anno 1628 the Marquis took decreets againſt him for abſtraQed 
multures. In the year 1638 the Marquis feued the mill, with the multures 
of the lands of Stroan, per expreſſum, to MPherſon of Ardbraylack, who pur- 
ſued Stroan for abſtracted multures. | | 

The Lords found, That the feu-duty pro omni alio onere, with the clauſe cum 
molendinis, &c. tho' in the tenendas, did liberate Stroan's lands of the aftrifticn, 
Seeing thereby the diſponer having ſo feued them without reſerving the multures 
is preſumed to have diſponed them ut optimas maximas. But they found the pur- 
ſuer's reply upon preſcription relevant, and that it began to run after the decreet for 
abftra&tion in favours of the Marquis, and conſequently to the purſuer. 

The defender having proponed interruption, by carrying his corns to ſome 
other mill after the ſaid decreet ; and it being controverted, if for making up 
preſcription, the purfuer muſt prove, that the whole corns of the lands al- 
ledged to be thirled for the ſpace of forty years, was carried to his mill, ſo 
as the abſtracting any part would make interruption ; or, if it be ſufficient that 
tome confiderable part of the corns yearly for forty years, was brought to that 
mill. 

"The Lords ordained the matter of fact to be tried before anſwer ty this point. 

Thereafter the purſuer alledzed : That the defender's feu had fallen by the 
forfeiture of his ſuperior my Lord Argyle, to the Marquis of Huntley the do- 
natar, who had confirmed the purſuer's feu of the mill in anno 1676. 

Anſwered for the defender : That he had alſo a confirmation of his lands 
of Stroan, with a novodamus from the ſaid donatar, prior to the confirmation 
of the purſuer's right of the mill. | 

Replied for the purſuer : Before the confirmation in favours of the de- 
fender, the Marquis promiſed by a letter to confirm the purſuer's feu of the 
mill, containing the multures of the lands of Stroan, which promiſe was 
equivalent to a diſpoſition of theſe multures, which then ſtood in the Mar- 
quis's perſon by the gift of forfeiture. | 

The Lords found, That the poſterior confirmation to the purſuer, thi with a 
novodamus, did only extend to the feu of the mill as the purſuer had right 
thereto ; and that the antecedent promiſe was not equivalent to a diſpoſition, nor 
a modus habilis to convey the multures of the defender”s lands, tho' the right of 
them was then in the Marquis's perſon, December 1. 1681, M*Pherfon contra 
Me: Fntoſh of Stroan. 

DCCXXI.I Found that a prior feu of lands, for a duty pro vnmi alio one- 
re cum molendinis in the tenendas (for theſe words are never put in the diſ- 
poſitive clauſe, except where a mill is already diſponed) liberates from aſtri- 
ction, altho the purſuer had the mill diſponed after the feu of the lands, 
with the thirle-multures of theſe lands per expreſſum ; and ſince the feu the 
heritor and his tenants were in uſe to grind at the purſuer's mill, becauſe 
that was mer facultatis, ſo long as there was no compulſitor, or ſentence for 
abſtracted multures, January 17. 1682, Major Buntin contra Robert Boyd. 

DCCXXIII. Found that feed and horſe-corn pay no dry multure ; but 
that threſhing lot is not free (more than hynds bolls) tho' it be not grind 
at the maſter's mill: and found, That when teind is not drawn or paid in 
1þfis corporibus to the titular or tackſman, but in money, it ſhould be liable 
to multure ds the ſtock, March 1682, Duff of Braco contra abſtracters. 

DCCXXIV. The feuars of the tenements of the burgh of Maybole being 
obliged in the e n of their charters, to bring all their corns, tholing fire 
and water within the town, to the Earl of Caſil their ſuperior's mill. 

The Lords found, That by tholing fire and water, only kilning and cobeling 
was to be underſtood, and not brewing or baking, (Hi water be uſed in theſe) 


and that therefere the fears are not liable to pay multure for malt, —_— 
8 grin 
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grinded or ungrinda. Altho' it was contended, That by this means the Earl's 


thirlage would be altogether diſappointed, ſeeing a maſter that was not a 


feuar or thirled, (for the whole town was not thirled, but only ſuch of the 
inhabitants as were my Lord's vaſſals) might make the malt, and the feuars 
buy it, and ſo be free. And tho' it was alledged, That in this circumſtanti- 
ate caſe, where there is little or no growth, and malting not the trade of the 
feuars, tholing fire and water ſhould extend to brewing and baking ; and 
the defenders had no prejudice by buying corn, and allowing to their maſter 
the advantage others get, by grinding at his mill. But the Lords found, That 
tho the defenders might buy made malt, and that they cught not to make it with- 


out the town, and then bring it, that being fraudem facere domino, yet this cau- . 


tion was not of any import, ſince it might be done by collufion that could not be well 
diſcovered. Here it was repreſented, that the Earl's mill was very inſuffici- 
ent, March 1682, Earl of Cafjils contra heritors in Maybole. 

DCCXXV. In a declarator for demoliſhing of a mill, as newly built up- 
on thirled lands, in prejudice and emulation of the thirlage. 

Alledged for the defender: That he as dominus of his own lands, might 
build a mill thereon for grinding the corns of his other lands that were not 
thirled, and to ſerve for out-ſucken multure, which is the opinion of Craig, 
lib. 2. dieg. 8. pag. 180, 186. and the purſuer had no more prejudice by the 
building of the mill upon the thirled lands, than if it had been erected up- 
on contiguous lands unthirled. i 

Anſiwered: The thirled lands not being diſponed to the defender cum mo- 
lendinis, he ought not to build any mill thereon, to give a colour or occaſi- 
on for abſtracting of multures. And by the cuſtom of baronies, houſe- mills 
and querns are always broke. 

The Lords ſuſtained the anſwer, and decerned tbe mill to be demoliſhed, Febru- 
ry 1634, Patrick M*Dougal of Logan contra James M*Culloch of Mule. 

DCCXXVI. In an action for abſtracted multures, founded on a thirlage, 
conſtitute by the purſuer's charter, the defender having alleaged preſcripti- 
on of freedom from the mill, and the purſuer replied on interruption ; it ap- 
peared by probation led, that the defender, for the ſpace of forty years and 
upwards, had gone very frequently, without being quarrelled by the purſu- 
er, to any other mill he pleaſed ; and ſometimes, but ſeldom, to that to 
which he was thirled. _ 

Alledged for the purſuer : That the depoſitions did not prove forty years 
continued and uninterrupted freedom, fince they avouch, that the defender 
came ſometimes to the purſuer's mill; and as ſuch a probation would not 
inter preſcription of the thirlage, if interrupted but by one fingle act of go- 
ing to another mill, no more can it make a preſcription of immunity from 
an aſtriction conſtitute by writ. 

The Lords found preſcription of freedom proven for the defender, March 4. 
”- 5, Tarſappie contra Pittendriech. This appears to be a very irregular de- 
ciſion. 

DCC XXVII. The charters of the little feuars about Dunſe, and the char- 
ters of the heritors of tenements within the town, containing a clauſe ob- 
liging them to grind ſo much of their corns at Sir James Cockburn their ſu- 
perior's mill, as ſhould ſuffice for the ſuſtentation of their families, Sir James 
purſued both for abſtracted multures. 

Alledged for the feuars of the out-town lands : That if they grind corns 
at any mill, they were content to grind fo much thereof at the purſuer's 
mill as ſhould ſuſtain their families : but they thought not themſelves hin- 
dered, by the clauſe in their charters, to ſell their own corns and buy meal. 
And as by an aſtriction of grana creſcentia et invedta (which is a larger ſer- 
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vitude) doth not hinder ſelling, but only comprehends hat tholes fire and 
water ; far leſs can ſelling in this-caſe of a lefler ſervitude. be underſtood a 
.contravention of the clauſe. + | 

Anſwered : If it were allowed to humorous perſons to ſell their own corns 
and buy meal, this would take off the whole effect of thirlage; and here 
the aſtriction is conſiderable, being of the ſixteenth corn. | 

Alledged for the feuars of the rown-tenements: That the clauſe could not 
oblige them, who had no corns growing, to buy corns and grind: but the 
meaning muſt be, that if they bought corns, they ſhould prefer their ſupe- 
rior's mill to another. 

Anſwered : The clauſe aſtricting the ſixteenth part, which is more than 
inſucken multure, muſt import an obligement to grind. 

The Lords found, That if the feuars who had no corns growing, bought corns, 
they ought to prefer their maſter's mill; but that they might buy meal as they thought 
fit, December 1686, the Laird of Cockburn contra the feuars of the tene- 
ments of Dunſe, &c. | | | 

DCCXXVIII. The Abbot of Stn having feued the mill with the aſtri- 
ction of omnia grana creſcentia uſed and wont, after he had feued ſome 
lands which at the feuing of the mill were in his own manſing and park- 


ing. | 
7 he Lords found theſe lands could not be repute aſtricted, ſeeing res ſua nemi- 
ni ſervit. And for the ſame reaſon found, That the feu-duty of twenty chal- 
ders of oats, payable out of the feuars other lands, was not liable to aſtriction, 
altho there was a converſion in money at the vaſſal's option, unleſs a contrary cu- 
flom was proven ; and that they would not require forty years, but a competent num- 
ber F years, being only to clear the import of the clauſe of aſtriction uſed and 
wont, February 2. 1686, Lady Kincarrachy feuar of the mill, contra. Viſcount 
of Stormont. | | 
DCCXXIX. The Lords repelled this reaſon of aſtriction, viz. That the 
defenders had been in conſtant uſe of coming to the purſuer's mill for the 
ſpace of forty years, unleſs it were alſo alledged, that they and their authors 
paid the aſtricted multures, or that there was ſome ſentence or other con- 
ſtitution, ſeeing coming to a mill, and paying outfucken multure, is but aus 
voluntatis, December 1636, Alexander Hamilton contra Sir John Ramſay. 
DCCXXX. In a declarator of the immunity of bear ſold, and not grund 
from a thirlage of grana creſcentia ommum terrarum. 
Alledged for the defender: That the purſuer muſt prove pofitzue, that for 
the ſpace of forty years, &c. regularly and openly the bear was fold with- 
out any multure exacted, and not barely negative, that the multure of any 
bear fold was not exacted, ſeeing the thirlage was-conſtituted ſcripto; altho' 
ſuch a negative probation were ſufficient to hinder or take off a conſtituti- 
on of thirlage by preſcription. 2. The poſſeſſion of any ſpecies of grain con- 
ſtitute ſcripto ought to preſerve and interrupt. | | 
The Lords ſuſtained the firſt alledgeance for the defender, and probation as to 
the immunity being only negative, they afſoilzied from the declarator, and feund 
that the immunity was not proven; and ſo the ſecond point was not conſider- 
ed. Item, The Lords found, That the maſter's rents, viz. the Abbot's fen- 
duties, in victual and horſe-corn paid to the Abbot (not being converted) 
was free of multure. Tho' it was controverted by ſeverals, and not deter- 
"mined, if horſe-corns, ſpent upon labouring horſes, ſhould be free, June 13. 
1688, feuars of Gaitmilł mill contra feuars of Dumfermling, vix. Counteſs of 
Rothes, Lady Kinglaſſie, Sc. The purſuer was Thomſon of Mildeane. 
| Thereafter, upon the 14th July 1688, the Lords found, That the ancient 


barony being now divided into many hands, the decreets of abſtraction for 
both 
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both, (in reſpect of the conſtitution by writ) againſt ſeveral of the heritors 


for diverſe years, did interrupt even againſt the other heritors not contained 
in the decreets guoad barley. And the Lords inclined to find, That the ta- 
king new charters from the Abbot's ſucceſſor Lord Tweddale, within the for- 
ty years, containing the general aſtriction of corns of all forts, was an in- 
terruption of the freedom, tho' there was no act or document of the pur- 
ſuer heritor of the mill, but of the ſuperior. And Fuly 20. 1688, the Lords 
adhered to the promiſcuous interruption by decreets. Item, Found that teinds 
not being decimæ incluſæ, or converted, or valued to money, therefore ought 
to be free of multure. 
This practique is not ſo very clear. 


NON-ENTRY. 


DCCXXXI. In a declarator of non-entry, at the inſtance of the Marquis 
of Queenſberry, as Lord of Torthorral, againſt the Earl of Annandale, as heri- 
tor of the lands of 

Alledged for the defender: The ſaids lands, not being expreſsly contained 
in the purſuer's right, they can only be claimed as part hes | pertinent. And 
ſince the defender denies that they are part of the Lordſhip of Torthorral, 
and aſſerts, that he and his predeceſſors have ſtood vaſſals therein to the 
King for the ſpace of forty years, the purſuer ought, a6 initio, to make up 
his title, by proving that they are part and pertinent. 

Anſwered for the purſuer : The defender, if he controvert the purſuer's 
right of ſuperiority, may diſclaim it upon his peril. 

The Lords found the purſuer needed not prove part and pertinent, but that 
the defender might diſclaim on bis hazard. The proceſs not being deſigned to 
take away the defender's property, in which caſe the allowance had been re- 
levant, but only for claiming the caſualties of ſuperiority, where no other 
—_ was competing, February 1683, Marquis of Queenſberry contra An- 
nandale. | 


Thereafter it being alledged for my Lord Annandale : That the purſuer | 


muſt condeſcend how long the lands have been in non-entry, and by whoſe 
death, and muſt cite the apparent heir of the defun& in initio litis, as pro- 
per contradictor, the defender being a ſingular ſucceſſor, 

Anſwered : The purſuer being a ſingular ſucceſſor to the ſuperiority, he 
cannot know who were the vaſſals that died laſt veſt and ſeized, which the de- 
fender may know by the writs. And if he will condeſcend upon the apparent 
heirs of the vaſſal laſt infeft, the purſuer will call them cum proceſſu. And any 
ſuperior may claim the retoured duties thirty nine years back, unleſs the vat- 
ſal can inſtruct how long the lands were full. 

The Lords ſuſtained proceſs, unleſs the defender will condeſcend who repreſents 
the perſon laſt infeft, to the effect the purſuer may cite them cum proceſſu, Febru- 
ary 1683, partibus ut ſupra. 

DCCXXXII. In a declarator of non-entry, at the inſtance of the Duke 
of Hamilton, againſt Mr. John Elies of Elieften, for maills and duties ſince the 
raiſing of the proceſs in the year 1672, and the retoured duty in the year 
1660, | 


Alledged for the defender : The lands are full, 1. By infeftment upon 1 


charter granted by the uſurper; 2. By a charge of horning given to the 

Duke by the defender upon an adjudication. | 
Anfivered : 1. The charter from the uſurper cannot defend after the King's 
reſtoration, when the Duke of Hamilton is reſtored to the ſuperiority, which 
was taken away by the Engliſb. 2. The giving of a charge of 2 — not 
relevant, 
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relevant, unleſs a charter and a year's duty had been therewith offered, 

without which the ſuperior was not obliged to enter the defender. For the 

reſervation in the act reſciſſory of all rights and infeftments granted by the 
uſurper, is only to be underſtood of rights of lands held immediately of the 

King. 

The Lords repelled the alledgeances in reſpeft of the anſwers, March 1684, 
Duke of Hamilton contra Mr. Jahn Elies of Elieſtun. Here the Duke did not 
ſuſpend the charge. And tho' when a year's duty is not offered with the char- 
ter, it ſhould not hinder the caſualties of the ward of marriage to fall to the 
ſuperior, as was found in Milburn's caſe, that being the reddendo of a ward- 
holding: yet maills and duties in a non-entry ſeems to be cauſa pene for 
neglect, which is leſs favourable. 

DCCXXXIII. In a purfuit againſt a debtor for the annualrent of an heri- 
table bond, whereupon infeftment had followed. | 

Alledged for the defender: That the lands out of which the annualrent 
is payable, are in non- entry ſince the death of the laſt vaſſal, and the ſimple 
non-entry of annualrent valet ſeipſum, and muſt compenſe the purſuer's 
claim. 

Anſwered for the purſuer : The annualrent is declared in the bond to be 
due and payable to the creditor, as well not infeft as infeft. 2. The infeft- 
ment of annualrent being holden blench for a penny, nothing is due but the 
blench-duty before declarator. | 

Replied : The clauſe for payment of the annualrent to the creditor, as 
well not infeft as infeft, takes only place before infeftment follow. But if 
the vaſſal lie out after infeftment, the land or annualrent ought to be in non- 
entry, and the non-entry duties will compenſe the annualrent quad valel 

ſerpſum, even before declarator. . 

The Lords found, That the perſmal obligement to fay annualrent to the credi- 
tor, as well not infeft as infeft, took place both after and before infeftment, and 
the purſuer might crave payment without entering or infefting himſelf in the an- 
nualrent : and found, That the non-entry duty of this annualrent was only the 
blench-duty till declarator; and reſolved to decide ſo in all time coming, March 
168 5, Martha Lockhart and Henry Douglaſs contra Earl of Roxburgh. But 
here was no ſingular ſucceſſor in the ſuperiority, againſt whom the perſonal 
obligement to pay would not militate. 

DCCXXXIV. In a ſpecial declarator, at the inſtance of the Duke and 
Ducheſs of Hamilton, againſt Lady Callender, to whom, as liferentrix of the 
lands of Mumre!s, the tenants had made payment bona fide. 

Alledged for the defender : He could not be liable as intromitter, in re- 
ſpect the Duke, as a party engaging for her, and conſenting in her contract 
of marriage, and one at whoſe inſtance execution was appointed to paſs, was 
bound to have ſeen her ſufficiently ſecured in the jointure-lands by a pu- 
blic infeftment, eſpecially himſelf being ſuperior. But the purſuer may re- 
cur againſt, and recover payment from my Lord Callender's heit, who is li- 
able to the defender in warrandice. _. | 

Anſwered : The Duke is but a bare conſenter in a contra of marriage, 
which he with other relations ſubſcribed for decency, without deſign to pre- 

judge any rights in their own perſon. 2. The Duke is but a conſenter 
with, and-on the part of the defender, as to her obligement for the to- 
cher; and ſo his conſent cannot be obtruded as to any obligement perform- 
able by the huſband. 3. The clauſe ordaining execution to paſs at his in- 
ſtance cannot make him liable to do diligence. 

The Lords decerned ; and declared the non-entry fince the citation in the gene- 
ral declarator, to be the full maills and duties, and repelled the defences proponed 2 

ek 
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the Lady Callender ; and found, That her offering a charter with a compoſition, 
would not flop the non-entry ; becauſe the Duke was not obliged to receive] ber, ſhe 
not being the vaſſal, but in the caſe of a fingular ſucceſſor, December 1686, Duke 
of Hamilton contra Lady Caltender. 

Thereafter it was alledged for the defender: That my Lord Linlithgow, 
the heir of line, was not called, nor any decerniture againſt him. 

Anſwered : There was an execution againſt the heir of line, which had 
fallen by, and is now produced; and the purſuer may extract a diſtinct de- 
creet againſt him when he 8 And in the caſe of the Marquis of Queen 
berry contra Earl of Annandale, February 1683, the Lords ſuſtained a decla- 
rator, tho' the heir was not called, but only the heritable poſſeſſor; be- 
ſides, here the lands are tailzied to the Lord Callender, who is called and 
decerned. 

Replied: By our conſtant practique the heir of line is called in non- entry; 
and the cited deciſion hath a ſpeciality. 2. My Lord Lin{thgow's name is 
ſcored in the ſummons, and ſo no decreet can follow thereon. 

- 8 found the decreet null, July 1687, Duke of Hamilton contra Lady 
Callender. 

DCCXXXV. In a proceſs againſt Scot of Bonningtoun, at the inſtance of 
Enterkin, who, as Sheriff-depute, had given infeftment to the defender, 
conform to a precept of the chancery upon letters of relief, for the entry 
and non-entry duties. 

Alledged for the defender : Theſe duties are preſumed to have been paid, 
ſeeing the precept bears a clauſe capiendo ſecuritatem, &c. and no ſecurity is 

roduced. 

- Anſwered for the purſuer : They are preſumed to be full reſting, unleſs 
a diſcharge be produced; and de fafo the purſuer took the ſecurity for 
them, becauſe he knew they were debitum fundi, which is ſecurer than a 
bond. 

The Lords inclined to ſuſtain the defence, unleſs it were convelled by the defend- 
er's oath, February 1687, Enterkin contra Scot of Bonningtoun. 

DCCXXXVI. In a declarator of non-entry againſt a compriſer, it was s/- 
ledged for the defender, That he had charged the purſuer to enter him, and 
he ſuſpended ; and the land muſt be repute full fince the charge. 

Anſwered : The defender ought to have offered a charter, with the bygone 
feu-duties, and a year's rent as a compoſition. 

The Lords found the anſwer relevant, July 1687, Laird of Pourie contra Mar- 
garet Smith, &c. 

DCCXXXVII. In a declarator of non-entry, at the inſtance of the Earl 
of Marſhall contra Gordon of Fechill. 

It was alledged for the defender : That he was only mediate vaſſal to the 
purſuer, and immediate vaſſal to my Lord Forbes, who was not called. | 

Anſwered : If the defender controvert the purſuer's right of ſuperiority, 
he muſt diſclaim. | | 

The Lords found the defender obliged either to acknowledge the purſuer for bis 
immediate ſuperior, or to diſclaim upon his hazard, February 1688, Earl of Mar- 
/ball contra Gordon of Fecbill. 


OATH S. 
DCCXXXVIIIL A 2 of payment ** to the defender's 


oath, and he having deponed non memini, the rds held him as confeſt, 


unleſs he would be poſitive before extracting, it being fa&um proprium with- 


in two , February 1682, contra Littlegill, 
8 Fff . pccxxxxx. 


holding him as confeſt, and the charger not having inſiſted, the ſuſpender 
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DCC XXXIX. In a purſuit at the inſtance of Nlierran againſt the Lord 
Bargeny, witneſſes being adduced upon commiſſion, for proving that my 
Lord ſet lands to his tenant, whoſe depoſitions the — S delayed to 
pive up to the party ; he craved my Lord's oath of calumny upon the al- 

dgeance. | | 

Anſwered: An oath of calumny ſuper facto proprio is in effect an oath of 
verity. | | 
The Lords ordained the cath of calumny to he given, February 1683, Kilkerran 

contra the Lord Balgeny. 

This ſeems irregular, ſeeing the witneſſes depoſitions and the oath might 
claſh. But the party ſuſpecting the witneſſes depoſitions did not prove for 
him, he was willing they ſhould be ſuppreſſed, and kept up by the com- 
miſſioner. | | 

DCCXL. One having got a diſpoſition of ſome goods and furniture, and 
the diſpoſition being borrowed up out of a proceſs by the diſponer's re- 
lit, and ſhe pretending that it was loſt, the party purſued for damages, and 
craved he might be allowed to prove the quantity and kind of goods con- 
tained in the diſpoſition, by his oath in /ztem, ſeeing they conſiſted of many 
particulars, which he could not otherwiſe prove. LM 

The Lords allowed the juramentum in litem as to the quantities, reſerving to 
the defender his defences competent againſt the diſpoſition, and againſt the value and 
price of the goods libelled, February i684, Dougal contra Murdoch. 

DCCXLI. The Lord Rutherfoord being holden as confeſt, and reponed 
by way of ſuſpenſion on this reaſon, That he was out of the kingdom ani- 
mo remanendi, and ſome other reaſons, a new term was aſſigned, and a com- 
miſſion granted to take his oath; but before the day in the commiſſion 
came he died : upon which the charger craved holding the defunct as con- 
feſt, ſeeing he had not deponed negative ; and the preſumptive acknow- 
ledgement muſt hold. 

Anſwered for the now Lord Rutherfoord: That the reponing his brother 
to oath put him in the ſame condition he was in before, the decreet hold- 
ing him as confeſt ; and therefore the charger muſt prove his oath. 

The Lords, before anſwer, ordained the interlecutor to be ften, whether he 
was reponed ex gratia to purge his contumacy ; in which caſe it appeared juſt, 
that the party not having deponed conform to the faculty given him, the 
preſumptive confeſſion ſhould hold as probation againſt his heirs and exe- 
cutors: or if the decreet was turned into a libel, upon ſome nullity or infor- 
mality, in which caſe the contrary appeared juſt, January 1686, Mr. Edward 
Wright Advocate, contra Lord Rutherfoord. And it appearing, that the rea- 
ſon of reponing my Lord was an objection againſt the executions, the Lords 

found the preſumptroe confeſſion did not militate againſt the defenders, February 

1686. Vide No. 743. 
DC XLII. In a purſuit for re-delivery of the purſuer's watch, it being 
referred to the defender's oath, that he got ſuch a watch from the purſuer, 
he deponed, that he got the watch to give a watch - maker to help it, whom 
he ſaw deliver it back to the purſuer. 

The Lords repelled the quality of re-delivery, and ordained the defender to 
prove it as a defence, July 1687, Mr. James Boyes contra Abercromby. 

DCCXLIII. The defender in a forthcoming having ſuſpended a decreet 


died ſome years after, without craving to be reponed ; and the defender's 
heirs being purſued, they craved to be reponed againſt the ſaid decreet : 
which the Lords refuſed, ſeeing now the charger had loſt the benefit of 
the defunct's oath, as to what he was debtor in the time of the arreſtment 7 

| an 
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and there was no nullity in the decreet, February 1688, Craick of Stewarton 
contra William Wilſon. Vide No. 741. 


DCCXLIV. A trunk being proven to have been ſtollen, the owner . 


was allowed juramentum in litem, but was not allowed to ſwear as to bands 


and writs he alledged were in the trunk, February 1688, M*Pherſon contra - 


Auchloſſin. 

DCCXLV. A debt purſued for being referred to the defender's oath, he 
ſwore with this quality, that as the purſuer's cedent gave him goods, ſo 
he thereafter gave the cedent goods. - 

The Lords did not ſuſtain the quality in the oath as a ground of com- 
penſation, nor yet as payment, ſeeing the deponent did not ſay, that the 
goods given to the cedent were in ſatisfaction of the other goods, and now 
the cedent was bankrupt, November 1687, contra Johnſtoun's 
aſſigney. 

DCCXLVI. In a purſuit at the inſtance of Thomſon, againſt the Duke of 
Hamilton upon, a precept. 

All-dged for the defender: That the precept was null, as wanting writer's 
name and witneſſes, and not holograph. 

Anſwered for the purſuer : That he offered to prove the ſubſcription by 
the Duke's oath. 

And the Duke having deponed, that the ſubſcription was not his hand- 
writ, to the beſt of his knowledge, it was alledged at adviſing, that the oath 
was not poſitive, but only an oath of credulity, and that the precept could be 
adminiculate by other papers produced by the defender, which imported a 
homologation of the precept. 

The Lords found the oath did admit of no other probation, June 9. 1688, Mr. 
William Thomſon's daughter contra Duke of Hamilton. 

DCCXLVII. Found that as a huſband could not be prejudged by his 
wife's oath, neither could he be prejudged by her being holden as confeſt, 
July 1688, Urquhart contra Narrn. 

DCCXLVIII. A father-in-law being purſued for his daughter's tocher of 
2000 merks, he proponed compenſation on the delivery of certain goods 
and cattle, eſtimated to L. 400, which he offered to prove by the purſuer's 
oath; and the purſuer [having deponed] that theſe goods were gifted to him 
by the defender. It was objected by the defender, That the quality of gifting 
was extrinſic and improbable ; becauſe debitor non præſumitur donare : and the 
goods were of value above what is uſually gifted among ſuch perſons. 

The Lords ſuſtained the quality as intrinfic, July 1688, Forbes of Skellitor 
contra Duncan Schaw. But this was afterwards ſtopped. 


PATRONAGE. 


DCCXLIX. A patron having preſented within fix months a miniſter, 
who was habite and repute ſufficient for literature, but who after fix months 
was refuſed by the biſhop, upon information of ſome ſcandal, whereof the 
patron was ignorant ; he, the patron, upon the biſhop's refuſal, claimed the 
privilege to preſent another after the fix months. ; 

Alledged for the biſhop : That the patron's power of preſenting was con- 
fined to fix months, after which there was a jus devolutum. And the act 7. 
Parl. 1. Janes VI. which ſtates the caſe of patrons preſenting twice, con- 
fines both to ſix months. * "Mp 

Anſwered for the patron : By the act of parliament the biſhop has the 
Jus devolutum, if the patron neglect to preſent withm the fix months; but fo 


it is, the patron here did preſent debito tempore, and could not preſent > 
other 
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other the the biſhop had rejected the former: ſo that what part of the fix 
months was loſt by the biſhop's delay, cannot be imputed to the prejudice of 
the patron. | | 

The Lords ordained the point to be debated in praeſentia, Laird of Applegirth 
contra Archbiſhop of Glaſgow, December 1682. 

DCCL. The town of Dundee having made a foundation of a ſtipend for 
a ſecond miniſter there, the Earl of Lauderdale, Conſtable of Dundee, claim- 
ed the preſentation as patron of the church; becauſe tho in excigſia non pa- 
tronata dos, fundus, or conſtructio edificit, founds a right of patronage ; yet in 
eccleſia patronata, the old patron is to be patron of the new erection, unleſs 
there be a right of patronage reſerved in the mortification ; eſpecially ſee- 
ing there is but one church for both the firſt and ſecond miniſter. 

Alledged for the town : That they, as founders of the ſecond miniſter's 
maintenance, are founded in law in the right of preſentation, unleſs they 
had diſpenſed with it. And by the canon law there might be within a matrix 
eccleſia other ſuccurſales, or auxiliatrices ecclefie having diſtin patrons from 
the mother-church ; and if it were otherwiſe, the mortifying of ſtipends to 
ſecond miniſters would be diſcouraged : beſides, it appears from ſeveral pre- 
ſentations ſixty years ago, that the town of Dundee were in uſe to preſent the 
ſecond miniſter ; and it did not appear, that any was ever appointed by the 
Conſtable. : 

The Lords declared the ſole right of calling the ſecond miniſter to belong to 
the magiſtrates of the town of Dundee, January 1683, town of Dundee con- 
tra Earl of Lauderdale. | | 


* 


POIN DING. 


DCCLI. A creditor being about to poind, entered in a communing with 
the debtor's wife, ( himſelf being out of. the way for fear of caption) who 
gave the creditor a bond due to her buſband ; but he reſolved to try the 
ſufficiency of the debtor in the bond, before he would take it off for pay- 
ment, and upon trial returned the bond to the wife, and then immediately 
executed his poinding. The debtor whoſe goods were poinded, did there- 
upon raiſe an action of ſpuilzie, upon this ground, That the poinding was 
execute before the treaty of communing was fairly given up, whereas it 
ſhould have been delayed for ſome ſhort time after the communing blew 
up, that the debtor might have taken ſome other courſe for ſatisfying the 
debt, and preventing the poinding ; which is prejudicial and deſtructive to a 
merchant. | 

Arfuwered : That a friend of the debtor's having ſignified his willingneſs 
to make over to the creditor the right of a bond, in ſatisfaction of what was 
owing him, who remitted to his writer to expiſcate the condition of the 
debtor in the offered bond, and he having reported that the bond was not 
ſufficient, the creditor was not obliged to ſtop execution of the poinding, 
and allow the debtor an opportunity to pack up his goods ; eſpecially the 
defender being informed, that the purſuer had made a diſpoſition of all his 
goods to other creditors, or perſons in truſt. | 

The Lords, before anſwer, allowed the purſuer and bis wife to depone upon the 
quantity and value of the goods poinded, (in reſpect it was alledged, that ſome 
goods were taken away that were not contained in the execution of poind- 
ing) reſerving the medification of all to the Lords, March 1683, Keith contra 
Viliiam Patoun merchant. Or EI, | | 
- DECLIL Found that where ſtacks in yards, or wine in cellars are poind- 
ed by ſymbols, tho the execution bear, that the whole quantities were m—_— 
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ed, it is only effectual in fo far as may anſwer to the ground of the poind- 
ing, and the ſuperplus doth not belong to the poinder, but he is liable to 
the other creditors for the value thereof, unleſs the ſubject be unicum cor- 
pus, as a horſe, or piece of coin that could not conveniently be divided. 
And the other creditors may poind the ſuperplus goods after the ground of 
the firſt poinding is ſatisfied. And found that a creditor who had a warrant 
for poinding, not having made uſe thereof, but only arreſted in the firſt 
poinder's hands, a third creditor poinding after the arreſtment, was prefer- 
able to the arreſter, as having uſed the more habile diligence. For the pro- 
perty of the ſuperplus not being in the perſon of the firſt poinder by ſymbol, 
he could not be debtor therefor, and fo the arreſtment took no effect; eſpe- 
cially the goods having never been altered or removed out of the common 
debtor's cellar, January 1684, Jobn Maul and Sir James Dick contra Mar- 
garet Hay. Vide No. 862. 

DCCLUE. Found that where two perſons poind ſymbolically by rips of corn, 
the poinding firſt conſummate by caſting, threſbing and meaſuring, tho' the 
other was firſt inchoate by poinding a rip of corn, and an execution of poind- 
ing bearing, that the goods were appriſed on the lands (without mention- 
ing the words on oath) was ſuſtained, in reſpect it bore, that they were appri- 
ſed at the market-croſs upon oath, November 1684, Patrick and John Hay 
contra S/ rachan and the miniſter of Dunkel. Here it was debated, if poind- 
ing for the maſter's debt, before the term of payment of the tenants rent, 
could be quarrelled by another creditor of the maſter's ; tho' it might be 
ſtopped by the tenant : and if Whitſunday was not a legal term after which 
one might poind to complete his diligence, tho' he leave the corns in the te- 
nants hands till the conventional term of Candlemaſs, as one may take a de- 
creet declaratory, to make forthcoming at the term. Vide No. 756. 

DCCLIV. Found that where a creditor's money is affected by arreſtments, 
he may raiſe a multiple-poinding in the debtor's name, and the debtor can- 
not diſclaim it, January 1687, Sowton contra Smeaton, &c. 

DCCLV. In a poinding of the ground for feu-duties, at the inſtance of 
the Earl of Panmure, as Lord of erection, againſt the vaſſals of Aberbro- 
thock. | 

Alledged for the defenders : That this manner of execution is only compe- 
tent to ſuperiors; and by the act 10. Parl. 33. the ſuperiorities of church- 
lands is annexed to the crown, and the feu-duties only are reſerved to the 
Lords of erection till redeemed by the King. And the execution by horn- 
ing and poinding appointed in that act, is not real execution contra fundum. 

Anſwered : As the feu-duties remain with the Lords of erection as for- 
merly, ſo the ſame execution is competent for theſe as before. 2. An aſſigney 
to feu-dies may poind the ground in his cedent's name, multo n.agis may the 
Lords of erection, who are aſſignies by reſervation, poind for theirs, July 18. 
1688, Lord Panmure contra vaſſals of Aberbrothock. 

DCCLVI. Mr. Thomas Skene having execute a poinding for the laſt year's 
rent due to the maſter by his tenant, he gave in a bill to the Lords craving 
the uſe of the debtor's barns for threſhing the proof and ſtock. | 
Anſwered: 1. The poinding was incomplete, in ſo far as the ſtacks were 
not caſten to proof, and threſhed and meaſured in preſence of the meſſen- 
ger, which ſhould have been done. 2. Debtors are not bound to give their 
barns for threſhing the proof, which may be done in the yard; and ac- 
cording to the proof caſten and meaſured upon oath, the creditor mult take 
the ſtock more or leſs, and may ſtack it in the yard, or carry it away at his 
pleaſure, which is the common cuſtom. _.. 
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Replied : The debtor ought to allow the uſe of his barns, in ſo far as they 
are not neceſſary for his own uſe; becauſe malitiis non eft indulgendum. 
2. Seeing the act of poinding corns by rips may require ſeveral days to 
complete it, the creditor may prepare the way for it, by getting the barns. 

The Lords waved to adviſe the point, whether the tenant, debtor, was obli- 
ged to furniſh his barns, in reſpect the execution produced bore only poinding 
at the croſs ; and therefore found, That the execution of the poinding was not 
complete, and that the creditor ſhould net have ſicpped there, but gone on without 
delay to complete all the ſolemnities of caſting, prooffing and meaſuring, &c. which 
might have been expede in a competent time of one or more days, as the affair reqiu- 
red, November 1688, Mr. Thomas Scene Advocate, contra Lady Carloury. Vi- 
de No. 753. | 


PRESCRIPTION. 


DCCLVII. It was debated but not determined, if an unregiſtrate ſeiſin, 
which is null by act of parliament guoad ſingular ſucceſſors, might be a title 
of a valid preſcription, as a writ wanting witneſſes, or labouring under ſome 
other nullity, might be, November 1681, Powrie contra Lord Balmerinocb. 

DCCLVUI. In a purſuit for teinds, at the inſtance of Colonel #bytfoord, 
againſt Lord Kilmarnock, the defender objected preſcription. 

Anſwered for the purſuer : That he was not valens agere, in ſo far as he 
was baniſhed the kingdom during life, for adhering to the King's ſervice, 
and aſſaulting Deriſſau at the Hague in Holland. | | 

Replied : Tho' the exception of non valens agere be ſuſtained, as interru- 
ption of preſcription in the caſe of forfeiture, where the 4 could not 
claim his right, it were a dangerous preparative to ſuſtain ſuch a thing in this 
caſe, where proceſs might have been intented in the name of the purſuer 
himſelf tho' baniſhed, or in name of his factors. And my Lord Airlie's caſe, 
which is more favourable, required an act of parliament ; and the ſame 
point was repelled in the year 1678. 

The Lords having confidered the circumſtances that Colonel Whytſoord was then 
in, during the late troubles, they ſuſtained the interruption of non valens agere, 
January 31. 1682, Colonel Wkytfoord contra Lord Kilmarnock. 

Thereafter the purſuer contended : That interruption muſt be ſuſtained 
in his favours from the year 1638, feeing he was in the King's army in En- 
gland; and ſo abſens reipublicæ cauſa, which the Lords repelled, becauſe he 
might have aſligned or purſued, notwithſtanding his being in the King's 
army. | 
DCCLIX. One being purſued upon a written contract of victual, for the 
agreed price of the number of bolls therein mentioned, and the ſeller offer- 
ing to - wes delivery by witneſſes. : 

Alleaged tor the defender : Five years being elapſed ſince the bargain, it 
is preſcribed quoad modum probandi by witneſſes. 

Anſwered : The five years preſcription concerns only bargains without 
writ. 2. Tho' writ regularly is not taken away by witneſſes, yet the deli- 
very of victual may be proven by witneſſes to take away a written oblige- 
ment to deliver. 

The Lords inclined to find, that the probation by witneſſes did not pre- 
ſcribe in five years. But the decifion of the point was waved, in reſpect the 


delivery of the victual was confuſedly inſinuate by ſome receipts of the ſkip- 


per: and the witneſſes would but adminiculate the writ, March 1682, Scuth- 
eſe contra Reddy and Simſon. Vide No. 760. | 285 ; 
DCCLX. 
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DCCLX. One having writ to a young man, deſiring him to come and at- 
tend his ſon, and he ſhould have 100 merks of fee, and the ſaid perſon ha- 
ving accordingly ſerved five years, he purſued the writer of the letter for 
the 500 merks. 

Alledged for the defender : That ſervants fees preſcribe in three years. 

Anſwered : The purſuer doth partly prove his cfaim by writ, vi. the 
letter. 

The Lords found the libel relevant to be proven only ſcripto vel juramento, in 
reſpect it is uſual for maſters to pay thetr ſervants yearly without receipts ; and 
there was no writ after the ſervice acknowledging the fee to be reſting, No- 
vember 1682, tutor of Craigyvar contra Mr. James Gray. Vide No. 759. 

DCCLXI. A baron having feued a piece of land cum molendinis et mul- 
turis, and thereafter feued a mill with the expreſs aſtriction of the multures 
of theſe lands; and the heritor of the mill having poſſeſſed the aſtricted 
multures of theſe lands for the ſpace of forty years and upwards, he purſu- 
ed the feuar of the lands for abſtracted multures. 

Alledged for the defender: That his right to the lands cum molendinis, was 
anterior to the purſuer's right to the mill. 

Anſwered for the purſuer : That he hath preſcribed a right to the aſtri- 
ion, by forty years uninterrupted poſſeſſion. 

Replied for the defender : The feuar of the land having granted a tem- 
porary bond of thirlage to the purſuer's author, obliging himſelf to bring 
his corns to the mill during his life, theſe years ought not to come in com- 
futo to make up preſcription, ſeeing, during that ſpace, the feuar of the 
land was not at liberty to go elſewhere, and ſo could not be underſtood to 
have voluntarily acquieſced to, or acknowledged the purſuer's poſterior right 
of thirlage. Again, the poſſeſſion ought to be aſcribed to the bond as the 
proper title, and not to the infeftment in the mill: beſides, it is offered to 
be proven, that the purſuer's author had made uſe of the bond, and the bond 
being only a temporary right, could not be a title of preſcription. , 

Duplied for the purſuer : That he denied any ſuch bond was made uſe 
of, and effo it had, his poſſeſſion ought to be aſcribed to his infeftment, 
which was the more ſovereign title. 2. The purſuer being a ſingular ſuc- 
ceſſor to the receiver of the bond, and the bond not being tranſmitted, or 
made over to the purſuer, he had no other title but his infeftment, to aſcribe 
his poſſeſſion to. 

The Lords, before anſwer. ordained trial to be taken, in what way and manner 
the bond was uſed, and by which of the urſuer's authors, December 1682, Gor- 
don of Midſireatb contra Roſs of Tilkſnaught. Vide No. 763. 

DCCLXII. In a purſuit at the inſtance of the executors of the late Biſhop 
of Galloway, for ſome teinds whereof he was titular, 

Alledged for the defender: That five years being elapſed ſince the teinds 
purſued fell due, the libel is not relevant unleſs it be proven by the defend- 
er's oath, that theſe teinds are reſting, conform to the late act of parliament 
concerning the quinquennial preſcription of the miniſters ſtipends. ; 

Anſwered for the purſuer : The ſaid act concerns not the revenues of bi- 
ſhops, but only the ſtipends of ſtipendiary miniſters of the inferior clergy, 
upon this preſumption, that the latter having ſmall proviſions, will not pro- 
bably let their ſtipends lie long over unpaid ; but that the teind belonging to 
the Biſhop as patron, would no more preſcribe againſt an eccleſiaſtic than a- 
gainſt a laic titular, , 

Replied : The rent of any henefice may be called a ſtipend ; and by the 
act 20. Seſſ. 3. Parl. 1. Charles II. poinding for miniſters ſtipends is appli- 


cable to any eccleſiaſtic benefice. 
The 
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The Lords ſuſtained the anſwer made for the purſuer, March 1683, execu- 
tors of the Biſhop of Galloway contra John Harries. 

DCCLXIII. A ſuperior having feued ſome lands to one who continued 
thereafter to come to the ſuperior's mill for eight or ten years, and havin 
after theſe years feued the mill to another, cum multuris foliits, &. The 
firſt feuar continued to go to the mill, and to pay inſucken multures for the 
ſpace of thirty four years ; whereupon the heritor of the mill raiſed a de- 
clarator of thirlage againſt the heritor of the lands. 

Alledged for the defender: That he had his lands free, and the purſu- 
er could only lay claim to thirty four years poſſeſſion of aſtricted mul- 
tures, which is the age of his title to the mill, and could not make up pre- 
ſcription. | | 

Anſwered for the purſuer : That the years of his author the ſuperior's 
poſſeſſion muſt be reckoned to make up the preſcription, and accreſce to the 

urſuer. | 
g The Lords found, That the right and poſſeſſion of the ſuperior, the common au- 
thor, was to be conjoined to the purſuer's right, to make up the preſeription of for- 
ty years; and declared the defender's lands to be aftrifted to the purſuer's mill, 
December 1682, M*Pherjon contra M* Intoſh of Strean. . Vide No. 761. 

DCCLXIV. Found that a bargain of victual not conſtitute ſcripto, pre- 
ſcribes in five years guoad the manner of probation by witneſſes; and that it 
is not relevant to prove the delivery of the victual juramento, unleſs it be 
likewiſe referred to oath, that the price is reſting owing, January 1683, Na- 
thaniel White againſt James Spence. Vide No. 759. 

DCCLXV. A debtor by a bond purſued at the inſtance of an aſſigney, 
proponed compenſation, upon his having alimented the cedent ſeveral years 
before intimation of the purſuer's right. ü | 

Alledged for the purſuer : That aliment falling under King James VI.'s 
act of parliament about mens ordinaries, merchant-accompts, and the like, 
preſcribes, quaad modum proband! by witneſſes, unleſs purſued within three 
years after the alimenting. | | 

Anſwered for the defender: That he being debtor intus habens, he needed 
not to purſye. And tho' he could not purſue after three years, and prove 
his libel by witneſſes, yet he could prove the alimenting by way of defence 

out de jure, even after the three years. 

The Lords repelled the anſwer, and found the defence probable only ſcripto vel 
juramento of the purſuer, November 1683, James Balfour contra Landails. 
Vide No. 776. | | 

DCCLXVI. Sir Patrick Hume claiming right to fix a dam-head upon a 
piece of land belonging to Linihill, and others in community, as preſcribed 
by the poſſeſſion of thoſe perſons who pretended [right] to the property of 
a mill belonging to the purſuer. 

Alledged for the defender : The purſuer cannot found upon the poſſeſſion 
of the defender and his authors, by virtue of rights reduced by the purſuer, 
ſeeing he derives no right from them, but from others having better right: 
and whatever might be pretended for the purſuer's right, to make ufe of 
the defender and his author's poſſeſſion, in order to preſcribe againſt third 
parties, that cannot be obtruded in prejudice of the defender's rights of o- 
ther lands, ſeeing he and his authors cannot be ſaid to have been negligent, 
which is the reaſon for preſcription. 

Anſwered : Tho' the diſtinction may hold in perſonal ſervitudes, yet re- 
al ſervitudes gue acquiruntur fundo accreſce and pertain to thoſe having right 
to the land. Now the ſervitude in queſtion is a real one, and as if the de- 
fender and his authors had built the mill upon the land, it would have 5 
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longed to the purſuer, ſo the right to the dam muſt belong to him, whether 
conſtitute by perſons having right to grant the ſervitude, or by preſcription. 

Replied : Ined:ficatum cdit ſolo upon a ſpecial ground of law, which can- 
not be extended in this caſe to what relates to other mens lands, 2. Pre- 
ſcription was interrupted by a declarator for demoliſhing the purſuer's dam, 
raiſed at the inſtance of the defender's authors, who were heritors of the ſu- 

rior mill, and of the land in which the dam- head was craved to be fixed. 

Duplied : The citation not being renewed within ſeven years, 'tis preſcri- 
bed by the late act of parliament guoad the effect of interruption. 2. The 
declarator did not conclude, that the dam ſhould be fimply demoliſhed, but 
to the effect it might not occaſion the ſuperior mill to ſtand abackwater : 
and the purſuer is content to be ſo regulated. 

Triphed : The late act of parliament concerns only interruptions by citati- 
on poſterior thereto, and not interruption by citation anterior to the act; for 
had ſuch an extenſion been, it would have been expreſſed, as was done in 
the preceeding act about arreſtments ; eſpecially conſidering, that by the for- 
mer law there was a jus qucſitum to the party. And laws are not always 
to be extended upon parity of reaſon ; nor did the Lords of ſeſſion find a 
year's duty due to a ſuperior by an adjudger, tho' the act of parliament ſub- 
jected appriſers to ſuch a duty: and ſuch an extenſion of the law had been 
rational. 2. Albeit the declarator mention expreſsly in the concluſion to be 
free of the inconveniency of ſtanding abackwater, yet it imports a reluctan- 
cy; and no acquieſcence ought to be ſufficient to interrupt as to all other 
effects: beſides, interruption being favourable for maintaining of rights, and 
taking off negligence, any indication ſhould ſuffice. 

The Lords found, That citations before the late act of parliament needed not to 
be renewed within om years; but that the declarator was not a fimple interru- 
ption, but only to the effect that the defender's ſuperior mill might not ſtund a back 
water, February 1684. | 

DCCLXVII. Hamilton of Bierfoord having granted a wadſet of ſome lands 
to Colſtaun, who ſerved an inhibition againſt him; and thereafter having diſ- 
poned the lands to Hepburn, of whoſe right Co//toun raiſed reduction after for- 
ty or fifty years poſſeſſion, upon the head of minority and ex capite inbibi- 
tionis. 

Alledged for the defender: That he was ſecure by preſcription upon for- 
ty years poſſeſſion. 2 

An ſibered: Preſcription was interrupted by a reduction ex capite inbibitio- 
nis within the forty years, and by an exhibition. 

Repled : The citation in the reduction was null, not being execute either 
perſonally or at the dwelling-houſe, againſt the defender's author, but only 
againſt tutors and curators at the market-croſs: ſo the defender's author 
not being put to any doubt about his right by citation, it can be no inter- 
ruption, nor can it hinder inhibition to preſcribe, (the railing of a ſummons 
without citing the party being no uſing of the inhibition to hinder it from 
preſcribing) and the exhibition can make no interruption quoad the diligence 
of inhibition, the inhibition neither being libelled as to the title, nor called 
for to be produced ; altho' the wadſet, which was the ground of the inhibi- 
tion, and title of the exhibition, might be thereby preſerved ; and the pre- 
ſerving of the debt and ground of diligence, doth not preſerve the diligence 
from preſcribing, unleſs there be ſome document taken upon the diligence 
itſelf. And the receiving annualrent upon a bond, and granting diſcharges 
not relative generally or ſpecially to diligences of inhibition, appriſing, or in- 
feftment following thereon, would not hinder theſe diligences and real rights 
to preſcribe, if no document be taken upon them for forty years: altho', e 
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contra, taking documents upon diligences will preſerve the ground thereof, 
ſeeing accidents cannot be fine ſubjecto. | 

Duplied : Interruption is favourable for preſerving of rights, and quævis 
inſinuatio ſufficit ; and the Lords have found, That illegal citation will make 
interruption, vi. where all parties having intereſt are not called, or where 
an executor purſues for an heritable ſum. 

Triplied : Altho' diligences having ſome informalities, as the not citing of 
the party upon the full number of days, or the like, or when a party is cited 
upon an inhibition not duly regiſtrate, eſpecially before the late act of parlia- 
ment concerning interruptions, might perimere inſtantiam; yet in all theſe in- 
ſtances the party is acquainted, and ſo had reaſon to doubt de jure ſuo. 

The Lords found, That neither the reduction nor exhibition did interrupt the 
preſcription of inhibition ; and found, that a warning being interruption via ju- 
ris for preſerving rights, was not probable by witneſſes, February 1684, Hepburn 
of Bierfoord contra Brown of Colſtoun. 

DCCLX VIII. Found that an interruption via facti in demoliſhing a mill- 
dam, made with that exceſs that it was a riot, might yet ſerve as an interrupti- 
on of preſcription, November 1684, Sir Patrick Hume contra Lintbill. 

DCCLXIX. It being controverted, if actions of forthcoming intented be- 
fore the act of parliament 1669, concerning preſcriptions, could be regula- 
ted thereby; or if they did only preſcribe in forty years; 

It was alledged for my Lady Weems an arreſter : That the ſaid act, being 
correctory, was not to have a retroſpect except where it it expreſsly appoint- 
ed ; becauſe regularly laws not declaratory futuris tantum dant formam ne- 
gots. 

Anſwered for Applecroſs : The act doth expreſsly regulate 3 ar- 
reſtments, and conſequently actions thereupon, which are but an acceſſory. 
And herein it differs from the act concerning interruptions, which hath no 
retroſpect. Now the reaſon is equally ſtrong, if not ſtronger, for the ſhort 
preſcription of actions of forthcoming raifed before the act: for ſeeing this 
ſhort preſcription was found convenient for aſcertaining the property of 
moveables, as the actions before the act have been older than thoſe after; 
ſo it was more neceſſary the former ſhould be abridged. 

The Lords demurred to give interlocutor upon this debate, ſeeing the 
cauſe might be determined without it, the purſuer having raiſed a waken- 
ing within eight years after the act, and alledged, that the preſcription run not 
for ten years. | 

It was alledged for the defender: That the clauſe in the act, That aQi- 
on ſhall preſcribe in ten years, if not wakened every five years, imports, 
That if they be not wakened every five years, they preſcribe, which is con- 
gruous to the time appointed for preſcription of arreſtment, which either be- 
fore or after the act preſcribes in five years, unleſs action be raiſed thereon 
within the ſaid ſpace of five years. 

Anſwered for the purſuer : The act expreſsly mentions ten years, and the 
exception cannot be underſtood to abridge that time, but muſt be ſo under- 
ſtood, that if a wakening be uſed any time within the ten years, that being 
an interruption, the ten years muſt run again from the wakening ; and the 
words every five years, are but added exempli gratia, if wakening be uſed 
within the ten years. 2. The clauſe of exception doth rather concern the 
quality of interruption by wakening, than the time of preſcription. 

The Lords found the action preſcribed in ten years, tho there was no waken- 
ing till the eight year ; and that another ten years muſt run from that wakening, 


December 14. 1684, Lady Weems contra Applecreſs. 
DCCLXX. 
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DCCLXX. In a purſuit at the inſtance of the Counteſs of Rotheſs, againſt 
the Marquis of Douglaſs, for four bolls of barley out of the lands of Aberne- 
thy pariſh, 

* defender alledged preſcription, in regard no ſuch annuity had been ex- 
acted for the ſpace of forty years. 

Arfw-red for the defender: That the preſcription was interrupted by pro- 
ceſs againſt the tenants of the lands. 

Replied : Theſe proceſſes mention no annuity, and they might have heen 
raiſed for ſome other cauſe, even for the tenants proper debt. Again, they 
are in a factor's name, and no factory produced. 

The Lords repelled theſe interruptions, unleſs they were adminiculate to have had 
relation to the annuity, January 1. 1685, Counteſs of Rotes contra Marquis of 
Douglaſs. 

DCCLXXI. Found that a right of reverſion of a wadſet did not preſcribe for 
not being uſed within forty years, the ſubje& not being juris, but facultatts cui 
non praſcribitur, December 1684, Drum contra Coltneſs and Lady Gooters. Here 
the reverſion was incorporatio in grams of the wadſet; and the caſe had 
been the ſame, tho' the reverſion had been in a paper apart, unleſs the right 
had been conceived in irredeemable terms, and had paſſed to ſingular ſuc- 
ceſſors. 

DCCLXXII. James Foulrs having paid the freight, expence, and charges 
of ſome goods that came from the plantations to England, conſigned to him 
for the uſe of ſome G/aſgow merchants ; and having ſhipped theſe goods in 
a Scots bottom for Scotland, with bills of loading to the merchants, and a ge- 
neral accompt of charges, which was paid by ſome of the merchants, who 
recurred againſt the reſt by an action for paying in their proportions. 

Alledged for the defender: That the ſaid accompt was unneceſſarily paid 
to Foulrs, ſeeing it was preſcribed quaad modum probandi, by the elapſing of 
three years between the furniſhing and the payment. 

Anſwered : The goods for which the freight and charges were paid, be- 
ing the return of an outward cargo furniſhed by Mr. Feulrs a factor, in o- 
bedience to the joint commiſſion granted to him by the defender and pur- 
ſuers. 2. The accompt was of money expended by Mr. Foulzs as a factor, 
and not of goods furniſhed by him as a merchant, which only falls under 
the act of parliament. 

The Lords ſuſtained the anſwer ; and found, That by the law of burghs fa- 
ors advances was to bear annualrent from the time of their furniſhing the mo- 
ney, tho no annualrent was pattioned, February 1685, Armour contra Boick. 

DCCLXXIII. In a competition between the creditors of a defun& and 
the creditors of his apparent heir, the Lords found, That the defunct's cre- 
ditors ought to do exact and complete diligence againſt his eſtate within 
three years after his death, unleſs they could make appear, that their dili- 
gence was retarded without any fault of theirs, by oppoſition from the heir 
or other creditors, or the ſurceaſe of juſtice, or the like ; and preferred a 
diſpoſition granted by the heir to one of his creditors, even within three 
years after the defunct's deceaſe. Albeit the creditors of the defun& had 
obtained a decreet cognitionts cauſa within the three years, the decreet of ad- 
judication being after. In this proceſs it was alſo found, That a diſpoſition 
granted by the heir to the defunct's creditors, within a year after the de- 
funct's deceaſe, was not quarrellable, ſeeing the clauſe of the act of parlia- 
ment is conceived in favours of the defunct's creditors: nor yet that ſuch a 
diſpoſition by the heir to one of his own creditors, is quarrellable by another 


= his creditors, March 1685, Lord Ballender contra William Murray. Vide 
o. 134, 144. 
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DCCLXXIV. A debtor's promiſe to pay annualrent of his bond found to 


be interruption, tho' payment was not made within forty years, February 
1686, Mr. Thomas Skene contra Sir Jahn Campbell. 

DCCLXXV. Found that when a decreet is pronounced, tho' it be ſtop- 
ped, and then lie over for ſeven years, there needed no wakening by a new 
citation, as appointed by the late act of preſcription ; becauſe is t ſopita by 
the decreet, February 1687, Claverhorſe contra Lin of Largo. 

DCCLXXVI. Found that alimenting, and proceſs or defence thereon, 
doth not preſcribe in three years, that not being in the caſe of mens ordinaries 
mentioned in the act of parliament, February 1687, Irving contra Maxwell of 
Barncleugh. The like was found betwixt 7m Dick and Walter Gibſon mer- 
chant in Glaſgow. Vide No. 765. 

DCCLXXVII. Lands diſponed by a minor being appriſed from the buy- 
er, and the appriſer infeft, and in poſſeſſion, the minor intra quadriennium 
utile revoked, and raiſed reduction, wherein he called the buyer only; yet 
this ſummons of reduction was ſuſtained as interruption contra the appriſer, 

une 1687, Pittedie contra Ramornie. | 

DCCLXXVIII. Found that the act of triennial preſcription of ſervants 
fees, viz. act 83. Parl. 6. James VI. did not concern bargains of fale for 
moveables, February 1688, William Baird contra Mr. Jon Montgomery writer. 

DCCLXXIX. Found that violent intruſion into poſſeſſion, by virtue of 
a pretended right, was probable. by witnefles, even fve years after the in- 
truder's removing ; tho' maills and duties not purſued within five years af- 
ter the tenant's removing, do thereafter preſcribe guoad modum prubandi, Fe- 
bruary 1688, Robertſon of Inches contra M*Intoſh of Daviot. 

DCCLXXX. One having diſponed a tenement with a ſervitude altius non 
tollendi, and the heritor of the ſaid tenement having offered to build it high- 
er, he was interrupted. 


Alledged for the builder: That the ſervitude was preſcribed non utendo, for 
the ſpace of forty years. 

Anſwered : Negative ſervitudes do not preſcribe, but after the contrary po- 
ſitive acts are done, juſt as warrandice ; till then the party being vn valens 
agere. 2. Predial ſervitudes are conſtitute by perſonal rights, and need 
not to be included in infeftments. 

Replied : It would be an invincible inconvenience, if predial ſervitudes 
ſhould not be notified, eſpecially negative ſervitudes. For poſitive ſervitudes 
with poſſcilion is a ſufficient notification, whether they be included in the 
infeftments or not. 

The Lords found the ſervitude did not preſcribe from the date of the writ, but 
from the time the party acted contrary to the ſervitude by building, or obtain- 
ing a declarator of immunity from the ſervitude, June 28. 1688, Wilky contra 


Scot. | 
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DCCLXXXI. It being objected againſt a witneſs adduced for proving the 
delivery of a bond of 40000 merks, and aſſignation thereto, that 1000 merks 
of that ſum was payable to the witneſs ; and ſo he was a party. 

Anſwered : The witneſs objected againſt was the defunct's ſervant, and 
ſo was neceſſary, tho' not inſert. | | 

The Lords ordained the witneſs's oath to be taken ex officio, and to be ſealed 
by itſelf, in caſe he ſhould die; and declared they would conſider at adviſing, ' 
whether or not to make uſe of the depoſition, November 1681, Sir Jobn Ay- 
teun of Aytoun and Machany contra Stuart of Innernytie. 

ö DCCLXXXII. 
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DCCLXXXI. One Gray, a truſtee for Trench, having ſerved inhibition a- 


gainſt ſome tenements, which tenements Trench acquired upon ſome other 
debt, and diſponed to Mr. Jaac Whytlaw ; and Trench thereafter got Gray to 
aſſign the bonds and inhibition to Milliam Mitchel, Trench's brother-in-law, 
who after Trench's deceaſe transferred them to Malloch, who married Trench's 
relict and William's filter : and Malloch] having raiſed reduction of the rights 
of the tenements ex capite inbibitionis, Whytlaw alledged, That the ſaids bonds 
and inhibition was in Gray's name in truſt for Trench before the diſpoſition, 
and was ſo conveyed without. any onerous cauſe ut ſupra. 

The Lords, ex officio, ordained Gray and Mitchel, and cthers, to be exami- 
ned as to the truſt and conveyance, and if the bonds were lying by Trench the 
time of bis deceaſe, December 1. 1681, Whytlaw contra Mallech. 

DCCLXXXII. A decreet being quarrelled becauſe the probation was a 
judicial confeſſion, as the decreet aſſerted, and was not ſubſcribed by the 
party, and ſo but the aſſertion of the clerk of Forfar ; conſequently the de- 
creet ought to be turned into a libel. | 

The Lords ſuſtained the decreet on the ſaid probation, the decreet not being 
for a debt, but having proceeded upon a complaint againſt the defender for 
abuſing the Provoſt, adhered to and owned by the defender in face of the 
court, as the decreet bore : but the Lords aſſoilzied from that part of the 
ſentence taking away his burgeſsſhip, and decerned for the L. 40, January 
27. 1682, Provoſt of Forfar contra William Cuthbert. 

DCCLXXXIII. The lands of K:inmonth being quarrelled as falling under 
recognition, and there being a joint probation, the defender, the heritor, ad- 
duced one as witneſs; againſt whom it was objected, That he 
was creditor to Kinmonth, who had nothing to pay his debt if the lands 
fell under recognition ; and conſequently the witneſs would tine or win. 

The Lords repelled the objeftion againſt the witneſs, bis intereſt being but con- 
ſequential, And it did not appear but that the debtor might have objecti- 
ons againſt the debt, which the witneſs had aſſigned to his own ſon, tho 
after citation, and now Phinhaven was heritor and defender, January 1682, 
Hay of Murie contra Phinbaven. 

DCCLXXXIV. It being objected againſt witneſſes, That the adducer 
had called them to his chamber, and ſkewed them an unſubſcribed rental 
of the lands, whereof the quantity of the rent was to be proven; and fo 
they were inſtructed what to depone. 2. One of the witneſſes demurred 
to ſwear, that he was worth the King's unlaw. 

Anſwered : The ſhowing of a rental was no inſtructing, ſeeing they were 
to depone on their knowledge. 2. The witneſs did depone, that he was 
worth the King's unlaw. 

The Lords repelled the witneſſes as inſirufted. 

It being objected againſt another witneſs, That he poſſeſſed an acre of 
graſs without a tack. | 

Anſwered : He was a merchant of a greater ſtock and trading, and ſo 
could be under no influence upon the account of that acre of grats. 

Te Lords repelled the ol jection againſt this witneſs, February 1682, Lady 
Crumſtane contra Sir James Cockburn. 

DCCLXXXV. It being objected againſt witneſſes adduced in a proceſs 
for proving the paſſive titles againſt the defender, That they were creditors 
to their father, and ſo muſt tine or win by the probation, in ſo far as the 
proving of the paſſive titles would make the defender repreſent his father, 
which would ſecure the debts due to the witneſſes. 

Anſwered : The like objection was repelled Januory 1682, in the caſe of 
Hay of Muire contra Phinhaven ; and here the witneſſes are ſecured by * 

111 ets 


nene 


„ 7 


R 1 


— 


— — ns 
— 
—ä— — 2 


nn =: >> > oy oo. — 


—— — — 
83 


. 3 


r nem #Y why «2 nfs 


"5 


== 2. 
—_ 
<7 


222 PROBATION. 


ſets from the defender's father, and they are the defender's own people, viz. 
his bailie, his grieve and his clerk, who will not readily depone againſt 
their maſter in any thing that is not true: beſides, intromiſſion with heirſhip 
is of difficult probation, | 

The Lords repelled the objection, February 1682, and thereafter adhered 79 
their interlocutor, February 24. 1682, Flockart contra Lord Rollo. 

DCCLXXXVI. In a purſuit for the price of a quantity of victual, con- 
form to a contract of. vendition thereof. 

Alledged for the buyer: That a part of the victual was not delivered. 

Anſwered for the purſuer : That he offered to prove delivery of the whole, 
partly ſcripto, partly by witneſſes. 

Replied for the defender : That witneſſes could not be allowed to take a- 
way the writ as to the obligement for delivery of the victual, more than 
they could be allowed to prove payment of the price. 2. By the late act 
of parliament probation of bargains by witneſſes preſcribe in five years. 

The Lords demurred upon this point, if the obligement in the contract 
to deliver ſo much victual, could be taken away without writ or oath : but 
they found, That the act of parliament related to verbal bargains, not conſtitute 
ſcripto, February 1683, Earl Southeſe contra Simſom and Reddie. 

DCCLXXXVII. A diſpoſition being quarrelled as null upon the act 4. 
Parl. 1681 ; for that the writer who inſert the date and witneſſes was not 
deſigned. 

The Lords found, That the naming and defigning the writer of the body of the 
diſpofition, did anſwer the defign of the act of parhament ; and that it was not 
neceſſary to name and defign the inſerter of the date and witneſſes, tho that was 
done by another hand than the writer of the body of the right, November 1683, 
Agnes and Jean Watſons contra John Scot, | 

DCCLXXXVIII. The Lady Monteith having advocated a proceſs of di- 
vorce, at the inſtance of her huſband the Earl againſt her, from the Com- 
miſſars of Edinburgh to the Lords of ſeſſion, upon this reaſon of iniquity, 
That the Commiſlars ſuſtained women-witneſſes for proving the crime of 
adultery, which was the reaſon of the divorce. F 

Alledged for the Earl: That by the civil law women were habile witneſ- 
ſes in all civil cauſes, except in teſtaments, (as being munus virile) and by 
the canon law are not ſimply repelled as inhabile, but non facile admittuntur ; 
becauſe, as the law de verb. ſignif. phraſes it, varium et mutabile teſtimonium 
ſepe producunt mulieres. And tho' by the criminal law they are not regular- 
ly admitted, yet in ſome crimes propter immanitatem ſceleris, and in crimini- 
bus occultts que ſunt diſſicilis frobationts, they are received. And Julius Cla- 
rus, prax. crimiſal. dieg. 24. aſſerts it as his own, and the common opini- 
on of others, That women are admitted to bear witneſs in criminibus civiliter 
intentatis ad eſfectum civilem, ſuch as divorce is. And tho' by the act 34. 
of the ſecond ſtatutes of King Robert, women are repelled a te/t:ficando, that 
is only in the way and manner they are repelled in the canon law. Again, 
by our cuſtom, which is ex non ſcripta, women are allowed to witneſs both 
in civil and criminal cafes, where there is penuria teſtium, as in puer perio, 
' where women only uſe to be preſent : therefore, for the like reaſon, there 
is a neceſſity for allowing any kind of witneſſes, male or female, to prove 
acts of adultery which are diſſicillimæ probationis, and uſually carried on by the 
means of women. And if the ſtatute of King Robert, and the act 11. of 
King William, were ſtrictly interprete of a ſimple mhability, a great many 
witneſſes would be caſt, which in all times, by the current of deciſions, hath 
been allowed. E. g. by the ſaid ſtatute clerks are declared inhabile witneſſes 


againſt laics, et e contra; lame perſons alſo, and ſuch as have any _ in- 
| rmity, 
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firmity, thoſe in priſon, and ſeveral others, are alſo declared inhabile wit- 


neſſes. 

Anſwered for the Lady: Wherein the canon law differs from the civil 
law, eſpecially in ecclefaſtic cauſes, ſuch as divorce, and the probation 
thereof, we rather follow the canon law than the civil; and by the former 
women ſeem to be ſimply repelled 2 dicendo teſtimonio, not only upon a poli- 
tic conſideration, that they may not be withdrawn from their domeſtic af- 
fairs, but even propter fragilitatem ſexus; which hath been ſo little contro- 
verted, that in all the proceſſes of divorce for 120 years, it appears not that e- 
ver a woman was ſo much as offered for a witneſs, which could not but 
have happened in ſome caſe or other, had women been looked upon as ha- 
bile. And if by the canon law they were excluded from bearing witne!s 
in divorce, they ought far leſs to be admitted with us, to prove a crime in- 
ferring divorce ; becauſe the effect of divorce, by the canon law, was not ſo 
dangerous and prejudicial as it is with us, where it not only infers ſeparatio- 
nem thori, but alſo diſſolves the marriage-tie, ſo as at leaſt the innocent par- 
ty may marry again. And ſeeing by King William's ſtatute, which is au- 
thentic law, women are ſimply repelled, ubi lex non diſtinguit, noflrum non 
eft diſtinguere. Again, many things are admitted for the public intereſt's 
ſake, ne crimina maneant impunita ; and for the national ſafety, as in treaſons, 
&c. which ſhould not be drawn to conſequences in caſes of private intereſt, 
Nay, at moſt, if women were admitted to prove adultery, they ought to be 
received cum nota, or to adminiculate a probation by men- witneſſes, but not to 
make a total probation. 

Replied : Wherever women are allowed to be witneſſes, they are ſuſtain- 
ed equally habile as men. And as two women-witnefſes will be ſuſtained 
as ſufficient probation in treaſon, &c. tho' no men had deponed in the mat- 
ter, multo magis ought they to be admitted for a civil effect. And tho' te- 


ſtes fingulares in actu generico reiterabili, are not uſually ſuſtained to infer ca- 


pital or corporal puniſhment for the crime of adultery, yet ſuch a probati- 
on might have the civil effect of divorce. | 

The Lords found, That women-witneſſes, omni exceptione majores, ought to 
be allowed, and admitted in a proceſs of divorce ad civilem effectum, and re- 
mitted the cauſe to the Commiſſars of Edinburgh, January 1. 1684, Earl of 
Monteith contra his Lady. 

DCCLXXXIX. Colonel Whytfoord having right under the privy ſeal to 
ſome teinds and feu-duties of the ſubdeanry of Glaſgow, from the year 1585 
to the year 1629, purſued my Lord Kilmarnock for his teinds and feu-duties 
of theſe interveening years, (preſcription being interrupted) and offered to 
prove the defender's predeceſſor's poſſeſſion during theſe years, thus, viz. 
that his authors were infeft all the time, and have ſtill continued heritors 
of the ſaids lands, and ſo are preſumed to have intromitted with the teinds, 
which ought to be ſuſtained as probation in re tam antiqua ; it being now 
impoſſible to get witneſſes ſo old as to prove the poſſeſſion. 

The Lords found, That the purſuer ought to prove the foſſeſſion for the ſeve- 
ral years in communi forma, February 1684, Colonel Whyforrd contra Earl 
of Kilmarnock. . 

DCCXC. Joſepb Reid Major of Carlile, and merchant there, having grant- 
ed a note to Maxwel and Mulli ben, declaring, That he had their bond for 
L. 150, for which ſum he ſhould be comptable to them, or their order; 
and having afterwards compted with Mulli ken, and got a general diſcharge 
from him without getting up the note, (which was in Maxwel's hand) or any 


obligement to deliver the ſame, Maxwe! purſued the Major. 416 
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All-dged for the defender: That Maxwe!/ and Mullilen being ſocii and 
partners in a drove of cows upon the road, any diſcharge of the one to that 
ſubje& muſt oblige both. 2. The note being granted in England, where pay- 
ment of the ſums is probable by witneſſes, it ought to be ſuſtained here. 

Anſwered : The note is neither diſcharged nor retired; and there is no 
ſociety in an obligation. 2. Tho' deeds done in England, according to the 
ſolemnity there, are valid tho' wanting the formalities uſed in Scotland, yet 
the modus probationis, and effects of rights, are to be governed by our own 
law. | | | 

The Lords, ex officio, before anſaver, ordained the Majer's compt-books to be 
inſpefted as to the payment of the debt to Mulliken, and witneſſes to be examined 
in fort: fication of the ſaid books : for the diſcharge was vitiated in the date, and 
not inſiſted in; but payment in general proponed. And it was informed, 
that the defender was cheated and circumveened by the drovers, to whom 
he had paid the money in parcels, and neglected to retire his note, March 
20. 1685, Mulliten contra Joſeph Reid. 

DCCXCI. The adviſing to raiſe or carry on a proceſs, or doing ſervice 
therein as an agent, found to be partial counſel, But the telling ſome mat- 
ter of fact by one before he was cited as a witneſs, upon which relation pro- 
ceſs was raiſed, was not underſtood to be partial counſel, he not having ad- 
viſed to raiſe the proceſs. And a biſhop's quote-maſter, tho' he received 
ſalary therefor, was a habile witneſs for the biſhop ; he not being a menial 
ſervant, March 1685, Biſhop of Edinburgh contra William Hay. 

DCCXCII. Found that witneſſes in a charter ſubſcribing, but not inſert 
or deſigned, before the late a& of parliament, might be condeſcended on. 
But the defender not having deſigned them before extracting, the Lords 
would not in a reduction allow it, as being omitted, March 20. 1685, Duke 
Gordon contra Catharine Gordon. 

DCCXCLII. A tutor-teſtamentar, who thereafter was donatar to the pu- 
pil's marriage, having ſigned a diſcharge with the pupil of rents to a te- 
nant, which was obtruded againſt him as a qualification of his acceptance of 
the tutory. £ 

Alledged for the defender: That the diſcharge, not being holograph, was 
null guoad him, for want of writer's name and witneſſes. 

Anſczerrd : It was a diſcharge to a tenant that requires not the ſolem- 
nity of witneſſes. | | 

Replied : Tho' ſuch a diſcharge might be ſufficient for the tenant's exone- - 
ration, it is not ſutficient to make the defender liable as tutor, he not be- 
ing therein deſigned tutor. 

The Lords, in reſtect of the other papers and preſumptions of acceptance men- 
tioned, No. 982, ſuſtained the diſcharge as a probative writ, the defender not 
denying the ſubſcriptian, November 22. 1684, contra Cuninghame. 

DCCXCIV. One who had a bonorumdeponing he was worth L. 10 (tho 
properly it [was] not free gear) received a witneſs, March 31. 1685, Provoſt 
Drummond contra 

DCCXCV. Mr. Thomas Hay having advanced his ſiſter the Lady Kettle- 
ton L. 1400 at ſeveral times in ſmall ſums, who at the foot of an accompt 
thereof acknowledged the above written ſums were truly delivered to her, 
but did not oblige herſelf to repay the ſame to him; ſhe purſued his heirs 
who obtruded the ſaid declaration, and ſhe alledged her brother had her 
own money in his hand. 

The Lords found the ſubſcribed acknowledgment did not import an obligation, 
March 1685, Lady Kettle/ion contra Jebn Hay. 

DCCXCVI. 
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DCCXCVI. In Dr. $:bbald's proceſs of fire and burning his houſe, the 
Lords ſuſtained the ſervant-maid in the houſe as a neceſſary witneſs in fats 
domeſtico, March 168 5. 

DCCXCVII. In a declarator of truſt the Lords allowed advocates and a- 
gents to be examined, and alſo women, relations within degrees to both ; but 
allowed no ordinary witneſſes, February 1686, Mr. William Gordon contra Mr. 
Robert Lermonth of Balcomy. 

DCCXCVIII. In the reduction of a fraudulent diſpoſition, the witneſſes 
adduced for proving a point of fact having deponed, that u noverunt, the 
adducer applied to the Lords, craving the defenders might be examined up- 
on oath concerning the fraud, either as witneſſes or as parties. 

Alledged for the defenders: That they could not be led as witneſſes ; be- 
cauſe, 1. They were not cited in the firſt diligence : 2. They were parties : 
nor were they bound to depone as parties, the purſuer having elected his 
manner of probation by witneſſes, and actually examined them. 

The Lords refuſed to examine the defenders, either as parties or as witneſſes, for 
the reaſons foreſaid, January 1687, Ker of Greenbead contra Scot of Gowatelands. 

DCCXCIX. This alledgeance, v2. That at the executing of the poind- 
ing or caption, the defender promiſed to pay the debt, was found probable 
by witneſſes, June 1687, Andrew Colguboun contra Fobn M Rae. But this in- 
terlocutor was ſtopped, Vide No. 800, 804. 

DCCC. This alledgeance, that the defender having heard a merchant- 
accompt, under L. 100, read over to him, did acknowledge the whole to 
be right and true, was found probable by witneſſes, to exoner the purſuer to 
prove delivery of the goods, July 1687. 

DCCCI. The Lords ſuſtained a decreet fining one in L. 50, for oppro- 
brious expreſſions upon an extrajudicial acknowledgment to a Bailie, with- 
out any other probation, tho' the ſuſpender denied the ſame, in reſpect of 
the cuſtom of the burgh of Aberdeen. But ordained the magiſtrates to recti- 
fy that cuſtom in time coming, July 1687, council of Aberdeen contra Abra- 
ham Thomſon. 

DCCCII. The Lords ſuſtained a holograph rental unſubſcribed, as the 
conſtitution of the rental contra his heirs, January 1087, Afourt contra 
Cliftonhall. 

DCCCIII. In a purſuit at the inſtance of James Hume contra Robert Hy- 
flop, for the price of a horſe. | 

Alledged for the defender; That he had proved payment by two witaeſ(- 
ſes, who deponed before the Commiſſar clerk. 

Anſwered for the purſuer : Payment of money is not probable by witneſ- 
ſes. 2. The deponents were not witneſſes to the bargain, the alledged pay- 
ment being a month poſterior thereto. 3. They ſay only, that they ſaw the 
defender deliver twenty dollars to the purſuer, and not that the money was 
paid as the price of a horle. 

Replied : Witneſſes are competent to prove payment of bargains entered 
into without writ, eſpecially the prices of horſe. 2. Twenty dollars was 
the price of the horſe, and ought to be aſcribed to that cauſe, unleſs the 
purſuer prove another cauſe. 3. The libel ſhould bear, that the price is 


reſting owing, which the purſuer mult prove. 


The Lords ſuſtained the probation by the depoſitions of the witneſſes, and aſſoil- 4 


died the defender, December 8. 1687, James Hume contra Robert Hy/lop. : 
DCCCIV. The Lords found it probable by witneſſes, that a perſon in 

priſon was ſet at liberty at the defender's deſire, and upon his promiſe to re- 

produce the other in priſon at a certain day ; tho' it was contended, that a 


romiſe is onl bable /cripto or juramento, except where it is acceſſory to 
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a bargain probable by witneſſes, December 7. 1687, contra Provoſt 
 Fobnſtoun. Vide No. 799, 800. | | 

DCCCV. The Lords were of opinion, that copartneries and ſocieties in 
bargains of victual are probable by wineſſes, December 8. 1687, Stevinſon 
contra Wright, 

DCCCVI. The Lords repelled the declinator againſt my Lord Hercurſe, 
that Sir William Binny the purſuer was brother-in-law to my Lord, by mar- 
Tying his Lady's ſiſter, and was alſo uncle-in-law to my Lord's Lady, who 
was then deceaſed, but had left a child of the marriage behind her: that 
relation being only affinitas affinitatis, which the act of parliament extends 
not to. And the like declinator in another caſe, againſt the faid Lord Her- 
curſe, that Hugh Wallace and he had married two fiſters, was rejected, the 
Lady being dead. The firſt declinator was proponed by Sir Thomas Hope 
of Kerſe, and the other by Lord Forreſter, December 1687. The like will 
hold as to being witneſs. Vide No. 399. 

DCCCVII. The moveable tenants of my Lord Gray (who was author to 
Powrie, and liable in warrandice of the fiſhing) allowed to be witneſſes 
tor proving poſſeſſion to infer preſcription of a right to the fiſhing, Novem- 
ber 8. 1687, Powrie Fotheringhame contra Lord Panmure. This was not 
much controverted. 

DCCCVIII. Found that a witneſs in the fourth degree is habile, the ob- 
jection being againſt witneſſes within forbidden degrees, and the fourth de- 
gree _ not forbidden, February 1688, Bailie Charters contra Kierie of Cre- 

engelt. | | 
2 DCCCIX. The Lords ſuſtained a defence of nullity againſt a miſſive not 
holograph, relating to a ſum of 5000 merks, that it wanted writer's name 
and witneſſes ; and the ſubſcriber being dead, and his other ſubſcriptions 
compared, they found the miſſive ſuſpicious, February 18. 1688, Deckmont 
contra Colonel Borthwick, | 


PROVING Ti: TENOR. 
DCCCX. My Lord Cranſton, for making up the tenor of the verdict of 


an aſſize, by which one Turnbull was forfeited, produced ſeveral writs rela- 
tive thereto, tho' not narrating it ad /ongum, viz. the King's preſentation of 
the lands with conſent of the treaſurer, &c. and the infeftment thereon by 
the Lord Angus ſuperior, whereby the Lords of Cranſton had been in poſſeſ- 
ſion fince the year 1610. . 

It was alledged againſt the forfeiture: That the ſame being pronounced by 
the juſtice-court holden by the Earl of Dumbar, for the alledged crimes of 
treaſonable theft in landed men, and eſpecially treaſonable fire-raiſing, that 
are placita coronæ, theſe ought to have been expreſsly mentioned in the com- 
miſſion; whereas it mentions no treaſonable crime, but only thefts, depre- 
dations, reiffs and routs. | 

Anſwered : The commiſſion of juſticiary, of its own nature includes a ca- 
pacity for all crimes: and the act of parliament 1610 inſinuates as much. 
2. The King's preſentation then recent, expreſſeth theſe crimes to have been 
the cauſe of forfeiture. | 

The defender, the rebel's daughter, being a poor woman, the Lords re- 
commended to one of their number to get my Lord Cranſton to give her ſome 
conſideration ; and fo the matter ended friendly, and the tenor was decern- 
ed for his ſecurity, December 1681, Lord Cranſton contra Anne Turnbull. 

DCCCXI. Mr. John Ellies and the Earl of Southeſe having raiſed a pro- 


ving of the tenor of a bond of L. 1000 Sterling, grantee by 'the org ws; 
| ner 
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nerk to James Living ſtoun, in anno 1645, and the libelled caſus amiſſionis be- 
ing, that the bond was produced in the 1656, before Commiſſioners of the 
chancery of England, and miſcarried. | 


It was al/edged : That the caſus amiſſionis was not circumſtantiate, and the 


bond might have been paid and retired : and this were of a dangerous pre- 
parative, feeing perſons after payment deſtroy their bonds ; and here debtor 
and creditor are both dead. 

The Lords ſuſtained the caſus amiſſionis, and documents in writ as adminicles ; 
and found the tenor proven by the depoſitions ; tho' the witneſſes inſert deponed, 
that they did not remember of the bond. But here were great preſumptions 
of the not- payment; for my Lord Lanerk died at Worceſter in the 1651, and 
the bond was purſued againſt the executors of Lord Dirleton the cautioner, 
in anno 1653, and aſſigned by them to Mr. Jahn Elkes. The bond was allo 
regiſtrate in the 1654, after the debtor's death; and a year's annualrent was 
paid after the act of debtor and creditor, February 2. 1682, Earl Seutheſe contra 
Duke of Hamilton. 

DCCCXII. The tenure of a bond of 13000 merks, and an aflignation, 
found proven by writs and decreets before the Lords, narrating the ſubſtan- 
tials of them, 22. debtor, creditor, ſum, annualrent, penalty, and term of 
payment of the bond, and the ſubſtantials of the aſſignation, ſo much as uſes 


to be recited in writs and productions in a decreet before the Lords. Here 


there were no witneſſes deponing on the tenor, the writs being dated in 
the 1636, and the witneſſes inſert being dead ſince intenting of the tenor, 
which was delayed through the defender's litigiouſneſs. And the caſus amiſ- 
nis was, that the writs were delivered to my Lord Argyle, as appeared by 
his receipt produced, February 2. 1682, Leſmore contra Marquis of Hunttey. 

DCCCXIII. In a proving of the tenor of two bonds, the caſus amiſſianis 
being libelled, that they were given into the regiſter of the ſhire in the year 
1656, as appeared by extracts produced. 

The Lords ordained the purſuer to adminiculate that caſus amiſſionis, in re- 
ſpect in the year 1656 the principals of regiſtrate writs were allowed to be given 
back, February 1682, 

DCCCXIV. In a proving of the tenor of a ſeiſin of burgage in Kintore, 
(where there was no record or regiſter) in ano 1627, the caſus amiſſianis li- 
belled, that it was put out of the way by the relict, or her neglect. The 
adminicles were two renunciations of two wadſets of the ſaid tenements and 
acres narrating the granter of the wadſet was infeft and ſeiſed. 

The Lords ſuſtained the tenor of the ſeiſin, which was proven by witneſſes, 
who ſaid the notar exponed it to them, being latin. Here the tenor had no 
witneſſes libelled, March 1682, George Theine contra John Seaton merchant in 
Aberdeen. 

DCCCXV. Dick of Grange having raiſed a proving of the tenor of a 
tack granted by Sir William Dick to his daughter-in-law and heirs, until the 
payment of a ſum of L. 4000, and for the aliment of her children, Theſe 
being extraordinary clauſes, all that was adduced in writ was a decreet 
before the Sheriff, wherein a tack to the Lady and her heirs was related, 
which adminicle the Lords ſuſtained. But the difficulty being how that de- 
creet could adminiculate the extraordinary clauſes of the tack, and yet the 
— of heirs in. the decreet made the tack appear to be more than a 

iferent, 

The parties ſettled before interlocutor, December 1682, Dick of Braid con- 
tra Gorgiemiln. 

DCCCXVI. Found that the tenor of an aſſignation of L. 100 Sterling 


of fiſhing ſtock, alledged to have been granted by my Lord Kincardin to 
| Broomball, 
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Broomball, could not be ſuſtained, unleſs there were ſome adminicle in writ 
produced, tho' the witneſſes offered for proving the ſame were my Lord 
Kincardin's friends, March 1684, Counteſs of Kincardin donatrix contra Broom- 
hall. © 

DCCCXVII. In proving the tenor of an appriſing led in the year 1627, 
the ſummons did not libel witneſſes, which the Lords diſpenſed with in re 
tam antiqua, December 1684, Peppermill contra Mr. George Room. Vide No. 

821. 

DCCCXVIII. For proving the tenor of two charters, the Lords ſuſtain- 
ed two ſeiſins wherein theſe charters were ingroſſed ad longum, and ſome 
decreets bearing production of the charters, ſufficient adminicles; and found 
the tenor proven thereby without witneſſes, the writs to be made being ve- 
ry old, March 168 5, Alexander Kinnier contra Aliſon Rellie. 

DCCCXIX. Jon Adam donatar to a baſtardy, having granted backbond 
in truſt to Wilkam Brown,who aſſigned the fame to Archibald Law; and one 
Ballenden having thereafter inhibited Brown, Law deſtroyed the aſſignation 
and backbond, and took a right to the gift immediately from Adam; and 
thereafter Ballenden arreſted in Kellie's hand, who was debtor to the baſtard, 
and raiſed a forthcoming. 

Alledged for Archibald Lau: That his aſſignation was prior to the arreſt- 
ment. | 

Anſwered for the purſuer: That he offered to prove by Law's oath, that 
the gift had been to the behoof of Brown, whom he had inhibited prior to 
Law's right from Adam. 

Replied for Archibald Law : That he offered to prove he had the aſſig- 
nation above mentioned prior to the inhibition, and the aſſignation being 
cancelled, as appeared by the writ itſelf, which yet had the witneſſes ſub- 

ſcriptions uncancelled, he craved to be allowed to prove the tenor. 

Duplied : Tho' the proving of the tenor of writs loſt or deſtroyed with- 
out defign, be ſuſtained, the tenor of a cancelled aſſignation cannot be al- 
lowed to be made up. 

The Lords ſuſtained a proving of the tenor only ad hunc effectum to prove 
the date, in caſe there was no fraud in the cancelling. 

Thereafter it was alledged for Ballenden : That the deſtroying of Adam's 
backbond to Brown, was an evident defign to conceal it from Brown's credi- 
tors. 2. The allowing of ſuch tenors to be proven would be a dangerous 
preparative, and might be a mean to defeat the ſecurity of the lieges by in- 
hibitions, againſt which prior bonds might be pretended. 

The Lords conſidering that the preparative might be dangerous, and that there 
nppeared ſome fraud in the conveyance, they refuſed to ſuſtain the tenor, and pre- 

ferred Ballenden the arrefter, January 1686, John Ballenden contra Archibald 
Law, 

DCCCXX. In a proving of the tenor of a diſcharge this caſus amiſſionis 
was libelled and ſuſtained, That it was taken out of the proceſs, which was 
proven by the clerk and agent that took it up, November 1687, the owner 
of the calmer contra Samuel Sowtoun and James Grame. 

DCCCXXI. Sir Robert Miln of Barntoun having raiſed a ſummons for 
proving the tenure of an appriſing of the eſtate of Lauderdale, incidenter, 
and condeſcended on this caſus amiſſionis, That it was given out in a procels 
in the Eugliſh time, and loſt. | 

The Ducheſs of Lauderdale alledged : That the tenor of an appriſing 
could not be made up, in reſpe& it depends upon ſo many ſolemnities and 
executions, which cannot be otherwiſe proven than by their own tenor; 


for if ſuch a thing were allowed, any body that had an untormal appriling 
| woul 
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would loſe it, and libel a formal tenor, which could not be controuled. 
2. Many appriſings are diſcharged within the legal, cancelled and loſt, and 
the diſcharges omitted to be regiſtrate where infeftment did not follow up- 


on the appriſing. Now, if a proving the tenor of appriſings were compe- 


tent, many perſons would be in danger of great loſs. 3. If any ſuch ap- 
priſing was, it was ſatisfied, retired and extinct, and in the conclufion of my 
Lord Lauderdale's affairs, abſtracted and taken away; and the Ducheſs has 
raiſed a declarator of extinction and ſatisfaction, and ſhe craves both proceſſes 
may proceed part paſſu. 

Anſwered : Tenors of appriſing are competent: for it were a great de- 
fect in law, if, ſeeing apprifings may be loſt as well as other writs, there 
were no remedy to make up the tenor; and in Peppermill's caſe, December 
1684, the tenor of an appriſing was ſuſtained. And the caſe of proving 
the tenor of letters of horning is different; for horning is merely penal, 
and expreſsly diſcharged by an act of parliament. 2. The purſuer's decla- 
rator cannot ſtop the defender's tenor. But the appriſing muſt firſt be 
made up: for till that be done, tis in vain to pretend to extinction of the 
appriſing, which preſuppoſeth the exiſtence thereof. 

The Lords reſolved to conſider the adminicles of the tenor, and the pro- 
bation of the extinction together; and all being conſidered, they found the 
caſus amiſſionts ſo general and weak, and the documents and preſumptions 
for the appriſings having been retired fo ſtrong, that they affoilzied from the 
tenor, December 17. 1687, Miln of Barntoun contra Ducheſs of Lauderdale. 
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DCCCXXII. One Stracban having diſponed to his eldeſt ſon John the fee 
of his eſtate, to be holden baſe of the diſponer. Jobn wadſet the half to 
John Watt, who made requiſition, and charged the granter of the wadſet's 
daughters, his heirs; and upon their renunciation, appriſed from them as 
lawfully charged to enter heir to their father, and obtained a charter from 
the King upon the appriſing ; and thereafter diſponed the lands, without 
conſent of the ſuperior, to Stuart. My Lord Airh got a gift of recogniti- 
on; againſt which it was a/ledged for the daughters of John, who were now 
ſerved heir to their grandfather : That no recognition of the defender's lands 
could be incurred by John Watt's diſpoſition to Stuart; becauſe, 1. The 
ground of the appriſing was but 1200 merks, which is not the half of the 
worth of the lands. 2. The charter from the King is from the wrong ſu- 
pom for the appriſing is led againſt the defenders as charged to enter 

eir to their father only, who was never the King's vaſſal, but held bale of 
the grandfather. 

The Lords aſſoilxied from the recognition ; and the donatar did not inſiſt for 
2 200 merks belonging to Watt, January 1683, Earl Airly contra Stra- 
chan. 

DCCCXXIII. In a declarator of recognition it was alledged for the de- 
fender: That the lands diſponed in wadſet were partly ward, partly blench, 
and partly feu, and ſo the ward can be conſidered pro rata only with the o- 
ther lands ; which the Lords ſuſtained ; juſt as if there had been two ward- 
tenements for a ſum, which compared to one would be the major part, but 
would not be the major part of both. 2. It was further alledged for the de- 
fender: That the wadſet, tho' it was not feu but blench, yet being grant- 
ed after the year 1640, when wards were aboliſhed by the powers then in 
being, the vaſſal ſhould be excuſed from the effect of the feudal delinquen- 
Cy ; eſpecially ſeeing, before the __ 1 there was a _ 
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of the wadſet ſums, and apprifing led of the lands, which creditors might 
lawfully do. | 

The Lords, before anfwer, allowed trial to be made of the worth of the land: 
wadjet, March 1682, Laird of Dun contra Keith of Jackftoun. 

DCCCXXIV. Buchan of Achmakoy having, in the Engliſb time, difponed 
the major part of his land, by granting ſeveral baſe infeftments, whereof 
one was granted to his brother, who after the King's return procured a 
gift of recognition, and purſued declarator. f 

Compearance was made for Forbes of Saab, &c. who had right to the lands 
diſponed, and a/ledged : That the alienation, at a time when it was lawful to 
alienate ward-lands without the ſuperior's conſent, and the defenders in the 
year 1662, after the act reſciſſory, having made a requiſition of the wad- 
jet ſums, and thereon appriſed before any gift of recognition, this muſt be 
equivalent to the ſeeking a confirmation from the King after his return : for 
the defenders intending to paſs from the wadſet, could not crave a confir- 
mation, nor can they be faid to have been in contempt, ſuppoſe requilition 
had been longer a uſing after the act reſciſſory than it was, ſeeing they were 
never in poſſeſſion of the wadſet. 

Anſwered for the purſuer : Tho' the alienation was lawful ab initio, yet 
the defenders not having applied for confirmation, or made requiſition im- 
mediately after the act reſciflory, the defenders began from that time to be 
guilty of contempt, as if the alienation had been made immediately after the 
act reſciſſory. And in the caſe of recognition, perinde eff whether the re- 
ceiver of the right poſſeſs thereby or not, it being incurred by the taking 
ſeiſin. 

The Lords having confidered the alledgeance and circumſtances mentioned, found 
recognition quoad theſe lands not to be incurred. 

Thereafter it was alledged for the defender: That one of the wadſetters a 
me having confirmed, and expede the infeftment 2 me during the Engliſh 
time, recognition could not be incurred; which alledgeance tbe Lords found 
relevant. | 

Then it was alledged for the defenders : That the purſuer after the King's 
return ought to have craved a confirmation of his right, and not to have taken 
the gift of recognition in defraud of his brother the common debtor, or to 
make uſe of the ſame againſt the defenders farther than for a proportion of 
the expences of obtaining the gift, and for ſecurity of his own lands. 

Anſwered : A confirmation could not have ſaved the purſuer's lands with- 
out a novodamus. And at the paſſing of his gift, he gave a backbond to the 
exchequer, that being ſecured of his own lands, and of ſome perſonal debts 
due to him by his brother the diſponer, he ſhould make no further uſe of 
the gift. Again, it was free for the King to grant the gift in favours of 
the purſuer, or any body elſe ; and the purſuer's taking of the gift was not 
a fraudulent, but a rational and neceſſary courſe : nor can the purſuer be 
ſuſpected of colluſion with his brother, to make the recognition be incurred 
in prejudice of the other creditors, his brother being one of thoſe that ſtre- 
nuouſly quarrelled his right ; and there being ſeveral alienations made to 0- 
thers after that in favours of the purſuer. 

The Lords found, That the purſuer's own lands, whereof he neglected to take 
confirmation, ought not to be brought in computo, for making up the major part, 
in order to infer recognition : and that the purſuer could not uſe the gift to the 
prejudice of the defender ; nor could thereby ſecure the perſonal debts = to him. 
There was difference of opinion among the Lords about this interlocutor, 


which ſeems irregular. After it was carried by vote, a ſettlemenr was re- 
commended 
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commended from the bench, but that took no effect, January 1683, James 
Buchan contra James Forbes and others. Vide No. 831. 

DCCCXXV. In a declarator of recognition againſt the creditors of Cro- 
martie, it was alledged for the defenders : That all rights confirmed, whe- 
ther a me or de me, before the major part is diſponed, are ſecure them- 4 
ſelves, and cannot be brought in computo with other alienations made there- 1% 
after, to make theſe poſterior alienations re- cognoſce, altho' confirmations, 
after diſponing of the major part, would only ſecure the rights confirmed, but 
would come in computo with others not confirmed; which alledgeance be 
Lords found relevant. 

2. It was alledged : That confirmations @ me, and reſignations being ori- 
ginal rights, even made after the incurring of recognition, ſhould ſecure the 
lands reſigned as a diſtinctum tenementum, without a novodamus ; and if it did 
not operate that, the new vaffal got nothing, ſeeing the recognition carried 
away the property. The Lords repelled this alledgeance againſt the King and 
bis donatar. But this is more debateable againſt private ſuperiors. And here 
recognition being made by a father to his eldeſt fon, the caſe was leſs fa- 
vourable than if it had been granted in favours of a ſtranger. 

3. It was alledged : That when the leſſer part is diſponed baſe, without 
conſent of the ſuperior, and the diſponer gets a charter of reſignation with 
a novodamus, and thereafter diſpones a part without conſent, theſe alienations i 7504 
before and after the reſignation cannot (in reſpect of the novodamus) be con- i 
joined to make the major part full and re-cognoſce. 1 

Anſwered : There being no caſuality fallen the time of granting the no- 
vodamus, it could not take off the contempt quaad theſe ſold before; fo that 
how ſoon the major part came to be diſponed after the novadamus, the recogni- 
tion belonged to the King; altho' tis clear, that if the major part had been 
diſponed before the novodamus, and conſequently the caſuality had exiſted, 
the ſupervenient novodamus would have ſecured all. I: 

Replied : Novodamus ſecured as effectually as if the King had got a re- _—_ 
ſignation ad remanentiam, and then diſponed. 2. Tho' recognition was not 41 
completed the time of reſignation, it was inchoated. 3. The novodamus is | 
virtually a confirmation ; and as it would have tranſmitted the right of recog- 
nition, had it been complete, ſo it muſt purge the quality of contempt when 9 al 
it was incomplete. The Lords ſuſtained the alledgeance, and found the novodamus 4 
ſecured the alienations before the reſignation, tlo the major part was not then diſ- jt; | 
poned, as effeftually as if theſe particular rights had been confirmed the time of WH 
the reſignation. But it appears, that if the ſuperior was denuded by a gift $4 fl 
the time of granting the novedamus, the novodamus would not then have that * 3 wil 
effect. But a gift will infer warrandice. ' 42100 

4. It was alledged : That in the caſe of wadſets out of ward, blench and 47 
feu-lands, holding of one or more ſuperiors, granted by one or more per- 
ſons jointly, the ſum of the wadſet cannot be conſidered wholly in relation 
to the ward-lands, but proportionally. 

Anſwered : Seeing a wadſetter may take himſelf to any part of the lands | 
wadſet, the ward- lands ſhould re- cognoſce, altho' he might have relief pro 
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rata off the other perſons bound in the wadſet, ſeeing in that caſe the con- | 

tempt is nothing leſſened : and if it were otherwiſe, ſuch methods would 10 
always be taken to prevent recognition. And the interlocutor between the 1 
Laird of Dun and Forbes of Fackfoun, which imported the contrary, was Fil 
— ſtopped. The Lords repelled the alledgeance in reſpett of the an- 1 b | 


5. It was alledged : That Cromartie having granted an alienation to his 


own ſervant, and kept the charter and ſeiſin always in his own poſſeſſion, 
without 
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without delivering the ſame, that muſt either be repute a truſt for his own 
behoof, or a fraudulent deed, to incur recognition in prejudice of the for- 
mer rights granted to the creditors. The Lords found, That the infeftment, 
tho' in truſt, made a change of the vaſſal for a time, and conſequently infer- 
red recognition. And found dole and fraud in the diſponer relevant to preclude 
him from all benefit he could have by the gift: but that it could not prejudge 
the ſuperior, unleſs he were particeps fraudis. And they found, That the diſ- 
poner's keeping the charter and ſeiſin in his own perſon, was no qualification 
of fraud; for the ſuperior might have diſponed it avowedly without any one- 
rous cauſe : and ſo the concealing could not be out of any evil deſign, as be- 
ing of no advantage to him. 

6. The Lords found, That redeemable rights paid (if not actually re- 
nounced) before the concourſe of other rights, came in computo to make up 
a major part. And found, as in Muzrie's caſe, That inhibition did not hin- 
der recognition: but found, That ſeiſins wanting eſſential ſolemnities, as the 
words vidi ſcivi, &c. or traditio terre et lapidis, &c. were ſimply null, and 
did not infer recognition. It was debated, tho' not determined, if ſeiſins on- 
ly null guoad third parties for want of regiſtration, ſhould make recognition, 
February 1683, donatar of recognition contra the creditors of Cromartie. 

DCCCXXVI. In the cauſe betwixt John Hay and the creditors of Muirie, 
Fuly 7. 1681, the Lords having found, That a right and infeftment of relief 
of cautionry, tho' for a ſum exceeding the half of the worth of the lands, did 
not infer recognition, as not being a preſent right till after diſtreſs ; and that 
[notwithſtanding] voluntary payment made by the cautioner, or his tranſacting 
the debt without diſtreſs; but did not determine the manner of diſtreſs, whe- 
ther horning was ſufficient, or if actual payment was neceſſary, or if diſtreſs 
for a part of the debt, would infer a total relief, ſo as to make the whole in- 
feftment of relief be computed in the recognition; or if it would infer only 
relief pro rata of the diſtreſs: yet they found, That tho' the contract, where- 
on the infeftment of annualrent followed, and to which it related, did nar- 
rate, that Ballegerno the cautioner was diſtreſſed by inhibition, and otherwiſe, 
for the whole debt, and had power to enter to poſſeſs the lands, and uplift 
the rents to be paid to the creditor, they would not conſider the infeftment 
as a purified relief for the value of the whole ſum of 14000 merks of cau- 
tionry : but reſerved in quantum to their conſideration at the concluſion of the 
cauſe. And ſome thought the relief was purified only for ſo much of the 
rents as the cautioner had uplifted out of - relief-lands, the cautioner be- 
ing obliged himſelf to employ the rents for that effect. | 

It was alledzed : The foreſaid interlocutor ought to be rectified, and that 
the cautioner being diſtreſſed, the infefrment of relief muſt be underſtood 
as purified in fantum or in totum, conform to the diſtreſs, without reſpect that 
he might have other relief off the principal, out of his other real or perſonal 
eſtate : for after diſtreſs tis the ſame caſe guoad the ſuperior, as if the infeft- 
ment of relief had been granted ab initio after the diſtreſs had occurred, 
and ſo it became a preſent title of poſſeſſion, and in effect a right of ſecurity 
rather than relief; nor could the cautioner's accepting payment for his re- 
lief, and never actually poſſeſſing, or intromitting with the rents, prejudge 
the ſuperior's jus gue/itum by the diſtreſs which purified the cautioner's infeft- 
ment; as after the eviction of principal lands the warrandice lands came in 
their place, and the receiver of the infeftment in warrandice could not then, 
by taking payment of the debt and ground thereof, prejudge the ſuperior's 
right. 

: Anſwered : That the vaſſal's condition by the relief of cautionry, is not 
wor ſe, nor is he thereby diſabled to ſerve the ſuperior. * 
The 
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The Lords found, That his right of relief proceeding upon 4 narrative, that 


the cautioner had been diſtreſſed, and containing a power to enter to preſent peſ- 
ſeſſion, was purified ab initio quoad valorem. And adhered to their former 
interlocutor, finding, That inhibition did not ſtop recognition, notwithſtand- 
ing the alledged incoveniencies, and parities with other rights granted by mi- 
nors without conſent of their curators, interdicted perſons, and the like. 

Thereafter it was alledged: That after reſignation accepted by the ſuperi- 
or, and before infeftment, any deeds done by the vaſſal in relation to the 
lands reſigned, could not prejudge the perſon in whoſe favours refignation 
was made, becauſe reſignation and confirmation have the ſame effect, and 
the ſuperior does equally conſent to the right, by accepting reſignation as by 
granting confirmation, and he would be obliged in law to grant a charter; 
and his receiving of a ſecond reſignation is declared by act of parliament to 
be crimen ſlellionatus. 

Anſwered : As reſignation would not hinder the caſualties of the feu to 
accreſce to the ſuperior, if the vaſſal died before infeftment ; and as a baſe 
infeftment granted by the vaſſal, and confirmed, or otherwiſe made public 
after reſignation, and before infeftment thereon, would be preferred to the 
infeftment expede thereafter upon reſignation ; ſo neither ought the refigna- 
tion to ſecure againſt recognition, more than it is effectual againſt rights of 
property. Beſides, there is a great difference between a confirmation where 
hoc agebatur, and a reſignation which is an act that paſſes of courſe, eſpeci- 
ally in exchequer. 2. The refignation is but an inchoat conſent at beſt, and 
the ſubſcribing of a charter by a private ſuperior, and the aftfixing of the 
great ſeal to one ſigned by the King, with a previous reſignation, imports 
only a conſent ab eo tempore, and is ſcarce equivalent to the effect of a con- 
firmation till ſeifin follow. And whatever might be ſaid, if the ſuperior 
had been in mora, to expede an offered charter, (and no ſuch more can be 
imputed to the exchequer) yet where the ſuperior is not in mora, deeds in- 
terveening between reſignation and infeftment may concur with other rights 
to infer recognition, even againſt the right following upon the reſignation, 
in reſpect the ſuperior's conſent (which is only conſidered from the time of 
infeftment) brings it to the common caſe of rights confirmed after recogni- 
tion is incurred, which doth not ſecure without a novodamus. 

The Lords found, That all rights granted by the vaſſal, reſigner, after reſg- 
nation, and before ſubſcribing of the charter, in the caſe of private ſuperiors, 
and before appending of the great ſeal to the charter, where the King is ſupericr, 
came to be conſidered as grounds of recognition, either as to the right reſigned, or 
as to other rights, notwitoftanding the reſignation. And the reaſon of the diffe- 
rence betwixt the King and a ſubject- ſuperior is, becauſe the King's conſent 
is never complete till the great ſeal is affixed, tho' the ſignature be paſſed 
his Majeſty's hand, and compounded in exchequer. | 

Thereafter it was alledged: That a vaſſal's deeds completed by infeftment, 
even between affixing of the ſeal where the King 1s ſuperior, or ſub cribing 
the charter, where the ſuperior is a ſubject, and the taking ſeiſin thereon, 
are grounds of recognition. And as a baſe ſeiſin taken after ſcaling of the 
charter of reſignation, and before infeftment thereon, if made public before 
ſeifin taken upon the ſaid charter of reſignation, would carry the preferable 
right of the lands, ſo it would infer recognition, ſeeing tauſum facere po- 
teſt vaſſallus delinquendo quantum contrabendo. But there being no bale ſeiſin 
between the appending of the ſeal and taking infeftment upon the charter 
of reſignation, this debate was dropt and let fall. TEAS 

Thereafter it was alledged: That tho' after recognition is incurred, the ſu- 


perior's confirmation of any particular baſe right, or of ſuch rights even ex- 
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ceeding the major part, will not ſecure the rights not confirmed ; yet it 
will ſecure thoſe confirmed if the ſuperior hath not antecedently gifted a- 
way the recognition; ſo a pari a charter upon a reſignation, without a A- 
damus importing the ſuperior's conſent, ſhould fecure the lands reſigned. 

Anſwered : A ſuperior's accepting reſignations, and granting charters there- 
on without a novedamus, being ordinary acts wherein the change of the 
vaſſal is only conſidered, without examining if the major or minor part be 
diſponed, the ſuperior is not preſumed thereby to paſs from any caſuality of 
recognition; whereas in a confirmation of a baſe right hoc agitur, and the 
ſecuring againſt recognition is thereby intended. | 

The Lords repelled the alledgeance in reſpect of the anfewer ; and found, that 
enfeftment upon the reſignation without a novodamus, did not ſecure the lands 
reſigned againſt a recognition incurred before, tho a confirmation of the right 
would have ſecured againſt recognition, if then flanding in the ſuperior's per- 
fon ungifted ; as was found in the caſe of Cromartze. 

Thereafter it was alledged : That ſeeing confirmations de me did not diſ- 
unite the lands confirmed from the ancient barony, if there were ſo many 
rights confirmed de me as made the major part, the vaſſal might diſpoſe of 
the leſſer half without conſent, or hazard of recognition, which is inferred by 
a diſpoſition of the major part without content. And anciently when feus 
were gratuitous conceſſions, no more recognoſced but what was diſponed ; and 
the diſpoſing of the major part without the conſent of the ſuperior, did only 
make that major part, and not the whole, fall under recognition: far leſs ſhould 
a diſpoſition of more than the half of ward-lands infer a total recognition 
with us, where ſuch are purchaſed for prices near to the value of the ſame. 

Anſwered : If the ſuperior having confirmed the half of the feu de me, 
the vaſſal might diſpoſe of the other half; he might render himſelf inca- 

able to ſerve his ſuperior, which were abſurd. And ſuperiors intending to 
gratify their vaſſals, by confirming their rights, do not advert if the lands con- 
firmed be the major part. And the poſition, that the vaſſal may diſpone 
the half without the ſuperior's conſent, doth only take place where the o- 
ther half remains with the vaſſal unannalzied ad ſuſtinenda onera vaſſalli. 
For tho it might with ſome colour be pled, that if a vaſſal diſpoſe of ten 
of a twenty one pound land, without the ſuperior's conſent, and then diſpoſe 
of the remaining eleven pound, the ſuperior's confirmation of the eleven 
pound land would hinder the ten pound land firſt diſponed to recognoſce ; 
eſpecially if the time of the confirmation the ſuperior knew the vaſſal to be 
denuded of the other half, as if the ſuperior ſeemed thereby to allow of the 
vaſſal's being denuded of the whole: yet this conſequence would choke the 
analogy of recognition, ſeeing the ſuperior's intention to ſecure the lands 
confirmed 1s not to be in other conſequences prejudicial to him. But if the 
major part were not diſponed and confirmed, but reſigned ad remanentiam 
for the ſuperior's advantage, it might be more douhtful if the ten pound 
land firſt diſponed without his conſent ſhould recognoſce. 

The Lords did not directly determine the point; but they inclined to ſu- 
ſtain the anſwer notwithſtanding the alledgeance, and to find that baſe rights 
de me confirmed were not to be conſidered quoad the property in computo to 
make the major part to be conſidered as remaining with the barony, but only 
pony the value of the ſuperiority, ſo as baſe infeftments de me as well asa me 

ave the effect of a diſunion ; which ſeems conſequential to the former point. 

Thereafter it was alledged : That the Jordſhip of Errol being an eighty 
pound land, erected in a barony in the perſon of the Lord Errol, and a 
twenty pound land thereof being reſigned in favours of 


with a diſpenſation for taking ſeiſin at one place, and a clauſe for * 
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of one tack-duty for the whole twenty pound land; tho the ſaid twenty 
pound land reſigned could not be called a barony, there being no union or 
erection, yet it ſhould be looked upon as one tenement, becauſe of the one 
ſeiſin and one reddendo : ſo that the major part muſt be diſponed without 
conſent, to infer recognition of any part thereof. 

Anſwered : Lands are united either naturally, when contiguous, or civilly 
when diſcontiguous lands are united by a formal clauſe of union in one 
barony or tenement, in a charter granted by the King. And the charter in 
queſtion, containing no formal clauſe of union, but only a diſpenſation to 
take off the neceſſity of ſeveral ſeiſins in the diſcontiguous parts, can be con- 
ſidered as an union ad hunc effeftum allenarly, and not quoad omnes eſfectus : ſo 
that the parts of the twenty pound land are to be conſidered in relation to their 
natural union, which makes ſo many diſtincta tenementa as there are diſcon- 
tiguous parcels ; and therefore recognition is to be inferred from a diſpoſiti- 
on of the major part of each of theſe contiguous parcels : nor have the vaſ- 
ſals hereby any prejudice ; for, on the other hand, the alienation of the ma- 
jor part, or total of one diſtin tenement, cannot prejudge the other tene- 
ments. 

The Lords found, That the diſpenſation for taling ſeiſin at one place, and the 
reddendo of one taxt-duty in the charter of reſignation, did not import a civil 
union of the diſcontiguous tenements, which therefore were to be conſidered as di- 
ſtincta tenementa, /o as the alienation of the major part of each did recognoſce the 
reſpective tenements diſponed. | 

Thereafter it was alledged: That the lands of Errol and the lands of 

a are not to be repute diſcontiguous, the interjected lands being 
only diſponed baſe, and the ſuperiority ſtanding in the perſon of the vaſſal 
diſponer; but are to be looked upon as parts and pertinents of the barony, 
with reſpect to ſovereign ſuperior, to defend againſt a diſcontiguity. 

Anſwered : As the value of the ſuperiority, and not the property by the 
baſe alienation thereof, is to be conſidered in the perſon of the vaſſal diſpo- 
ner, in a competition of lands remaining with him, ſo that property ought 
not to hinder recognition to ariſe from any fiftitious contiguity it has with 
the mains of Errol and not diſponed. 
| This point received no interlocutor, and the parties ſettled before pronoun- 
cing of decreet. 

DCCCXXVII. Found that a wadſet of ward-lands for a ſmall ſum, un- 
der the value of the half of theſe lands, inferred recognition, tho' it was re- 
deemable upon payment of a referable ſum, in reſpect the property of the 
whole was diſponed ; and it was not like an annualrent, which (as but a 
ſervitude out of lands) is only conſidered with reſpect to the value and bur- 

den on the lands, March 1683, Earl of Aberdeen, Lord Chancellor, contra 
| DCCCXXVIII. In a ſuperior's declarator of recognition of lands wadſet 
with a backtack for a ſum under the half of the value. 

Alledged for the defender: That till the backtack be declared ſ void], and 
brought to the caſe of a proper wadſet, the backtack duty only, which is be- 
low the half of the rent, is to be conſidered as the burden. And as infeftment 
of warrandice out of a whole tenement is not to be conſidered an alienation of 
the whole or major part, unleſs the diſtreſs exceed the half of the value, till 
which time it is no title of poſſeſſion ; ſo neither is an improper wadſet with 
a backtack to be conſidered before declarator as a ground of recognition, un- 
leſs the backtack duties exceed the half of the rent. And the like may be 
ſaid of an infeftment in ſecurity out of a whole tenement for a ſum under the 
half of the value. 2. The purſuer was obliged to confirm wadſets grant- 


ed by the vaſſal. 3. He acquired the wadſet- right by which recognition is 
alledged 
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alledged to be inferred, and ſo hath approven the wadſet, and paſſed from any 


recognition incurred. 

Anſwered : Tho' the backtack duties be leſs than the half of the profits 
of the lands, recognition muſt be incurred, the fee of the whole land being 
diſponed : for it is the vaſſal's contempt thereby, and not the value of the 
backtack duties, that is to be the rule of recognition. 2. The ſuperior's ob- 
ligement to confirm was conceived in favours of particular perfons therein 
mentioned, v72. one Strang, Sc. and the wadſet quarrelled was granted to 
Sir Alexander Dann, one more powerful than the ſuperior, whom the vaſſal 
could not obtrude to him. 3. Sir Alexander's right was acquired after recog- 
nition was incurred, and ſo that acquiſition cannot prejudge the prior re- 
cognition. But then the right is yet blank; and the wadſet containing both 


feu and ward lands, the purſuer deſigned only to affect the feu, and to leave 


the ward under recognition. 

Replied : The ſuperior being obliged to confirm a wadſet to Strang, had 
no prejudice by confirming it in favours of Sir Alexander Donn; for tho', by 
the feudal law, when the perſonal ſervice was due, it might be inconveni- 
ent for a ſuperior to have a vaſſal more powerful than himſelf; now the 
greater a ward-vaſſal is, the ſuperior has the greater profit by his marriage, 
2. Any conſent or approbation by the ſuperior, vig. accepting reſignation or 
feu-duties for ſubſequent years, as Crarg obſerves, even after the caſuality is 
fallen, will ſecure lands fo approven ; conſequently the acquiring the right 
from the vaſſal muſt have the ſame effect. 

The Lords repelled the defence on the backtack duties, and alſo repelled the ſe- 
cond defence uton the obligement to confirm, Sir Alexander Donn being none of 
the perſons named: but they ſuſtained the third defence of the ſuperior's homolo- 
gation, by purchaſing the right of the wodjet wherein the ward-land was con- 
tained, and found the ſame to be the purſuer's evident, tho" blank, he producing 
the ſame and paying the money, June 1687, Littledean contra Law relic of 
Simſon. Vide No. 1012. 

DCCCXXIX. In a declarator at the inſtance of Sir John Falconer, as do- 
natar of recognition of Provoſt Greme's lands, compearance was made for 
one John Ballantyne, who alledged : That he had raiſed reduction ex capite 
lecti, of Provoſt Greme's right, as flowing by progreſs from George Rome, 
after he ſtood inhibited by the defender's father. | 

Anſwered : Inhibition giving no jus in re, the right of the lands was va- 
lidly tranſmitted to the Provoſt, who being vaſſal, was capable to commit 
the deed of recognition whereby there is jus gue/itum to the ſuperior. And 
it was found in Pstor7e's cafe, that inhibition whereupon the creditor had no 
real diligence, did not hinder recognition. 

Replied : Tho' inhibition did not hinder the tranſmiſſion of a real right, 
as to all effects, but only in ſo far as prejudicial to the ground of the inhibi- 
tion, yet the right is tranſmitted cum ſuo onere, quia nemo plus juris tribuit 
quam ipſe habet, and the cited practique does not meet; for in Powrre's caſe 
recognition was incurred by a perſon inhibited, who was full and unlimit- 
ted vaſſal to the ſuperior. But here the feu being tranſmitted after inhibi- 
tion cum onere, Grame can only be conſidered a vaſſal as limited by the in- 
hibition againſt this author, who could not by his deed prejudge the ſame; 
for if Grame's ward had fallen, and thereafter his right had been reduced ex 
capite inhibittonts, the inhibiter doing real diligence againſt the land, would cer- 
tainly have acceſs thereto, unleſs the donatar of the ward did purge the ground 
of the inhibition. And if inhibition would exclude the ſuperior from the 
ward-profits, which ariſe from the nature of the holding as a reddendo, mulia 


magis would it prefer to caſualities ariſing upon feudal delicts, which is cauſa 
fœnalis. 
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pœnalis. It would have the like effect againſt liferent eſcheats. And the 


ſpecial privilege of quinquennial poſſeſſion, by virtue of forfeiture for trea- 
ſon, ariſes from a particular law 905 bonum publicum ; to which all intereſts 
muſt cede. 

Duplied: In Powrie's practique, not only Muirie, who did the deed infer- 
ring recognition, was inhibited, but alſo Ramſay his author. And the argu- 
ment of diſparity urges as ſtrongly againſt the practique, why inhibition 
ſhould ſtop all recognitions. 

Triphed : The inhibition did ſecure the inhibiter, as well as if Rome had 
tranſmitted the right with the burden of Ballenden's debt. And the interlo- 
cutor in Powrie's caſe, where it ſeems determined, that the purchaſer of 
the lands after inhibition did recognoſce them in prejudice of the inhibiti- 
on, is but a ſingle deciſion, and not clearly debated : nor could any ward 
lands be ſecure by inhibition, if the inhibited party might, notwithſtanding 
the inhibition, effectually diſpone, and the new vaſſal recognoſce them by 
his deed. But the truth is, the acquirer is not vaſſal in quantum the in- 
hibiter is prejudged. And tho' an heir who ſucceeds by law may diſpone 
or recognoſce, notwithſtanding of a perſonal inhibition ſerved againſt his 
predeceſſor, that is not to a fingular ſucceſſor by a voluntary right. 

The Lords found, That the inhibition hindered recognition, July 1687, Sir 
John Falconer contra John Ballantyn. 

DCCCXXX. In the reduction of a decreet of recognition, recovered by 
the Earl of Lauderdale againſt the vaſſals of Dundee, the Lords having refu- 
ſed to turn the decreet into a libel, but reſolved to hear the parties what 
they could ſay in material juſtice quaſi in libellb. 

It was alledged for the vaſſals: That one of the baſe rights being forty 
years before the other, and ſo preſcribed gucad the delict, it could not con- 
cur to make the recognition. 

Anſwered : Recognition cannot preſcribe till once incurred, after which 
time only preſcription of the act of recognition runs; for actio non nata 
non praeſcribitur : and the firſt baſe right did not comprehend the major 
part of the ward tenement. 

The Lords repelled the defence in reſpect of the anſwer. 

Then it was alledged againſt another right to one Edgar : That it was 
renounced, in ſo far as for the ſpace of forty years before incurring recogni- 
tion, no document was taken upon it, and fo it was preſcribed. And as 
that right could have no effect againſt the ward vaſſal, to carry away the 
lands, ſo it could not be looked on as a ground of alienation, ſeeing the 
lands remained effectually with the ward vaſſal, diſponer. And the preſcri- 
ption ought to operate a renunciation before recognition was incurred, - un- 
leſs the donatar will alledge interruption. | 

Anſwered : Seiſin being taken upon that baſe right, the donatar may 
found upon it as a concurring ground, unleſs it were taken away by a for- 
mal renunciation of the real right; and preſcription being but an excepti- 
on is not a renunciation. And it were very difficult for the King, or his 
donatar, to prove interruption, which could only be known from thoſe whoſe 
intereſt it is to conceal the ſame. g : 

Replied : That in private rights preſcription runs againſt the King. And 
the reaſon of recognition being becauſe the vaſſal has diſponed ward lands, 
it cannot be properly ſaid after preſcription, that they diſponed, the right 
and infeftment being brought ad nom cauſam by the preſcription, which is a 
diſcharge in law, and ſo muſt include all things neceſſary and uſual in 
diſcharges by paction inter parties. And an improbation of a baſe right is 
no formal renunciation, tho' it would extinguiſh the baſe infeftment before 
Nnn recognition 
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recognition was incurred. 2. By the ſame analogy preſcription of bands 
might be repelled againſt a donatar of eſcheat, and mul'o magts againſt a do- 
natar of u/t;mus heres, or baſtardy, which is not cauſa pænalis. 

The Lords repelled the alledgeance and anſwer, in reſpe of the reply. But 
this point was not fully conſidered. 

Upon pronouncing this interlocutor it was a/ledged : That the baſe right 
was lawful, being granted before the year 1633, and could not be a ground 
of recognition, which took off the point of preſcription. 2. Baſe rights de 
me confirmed ought to be reckoned a part of the barony, ſeeing the barony was 
not disjoined. | 

Anſwered : Tho' the ſuperior conſent to gratify the old vaſſal, and ſecure 
the ſub-vaſlal, it is not to be ſuppoſed, that he intends the lands ſhould con- 
tinue to be reckoned a part of the ſubiectum dividendum : for then it would 
follow, that if the ſuperior confirmed one half, the vaſſal might diſpone the 
other without his conſent. | | 

The Lords repelled the alledgeance in reſpect of the anſwer ; and found, That 
the baſe rights confirmed do ſubduce from the rental of the barony, tho they do 
not concur to make up the recognition, | 

In this proceſs the Lords found, That the minute of a ſeiſin upon the 
back of a charter, did not inſtru there was a ſeiſin taken, ſeeing the inſtru- 
ment or extract was not produced, by which it might perhaps appear, that 
there were nullities, and want of eſſential clauſes, as vidi, ſcivi, &c. or tradi- 
tio terre et lapidis. And found, That a ſeiſin bearing only trad:tio terre et 
lapidis, was no ſeiſin of annualrent, - 

The Lords alſo found, That a public infeftment being given after recogniti- 
on, in ſatis faction of a baſe infeftment of annualrent unconfirmed before recog- 
nition, if the ſaid baſe annualrent was uſed as a concurring ground to make 
up the major part, the lands in tbe public infeftment ought not to be ſub- 
duced from the rental in the computation of the major part, tho' now they 
are disjoined by the public infeftment, and ſo to be conſidered as to the o- 
ther grounds of recognition. | ; | 

The Lords alſo repelled the defence againſt a ſeiſin produced as a ground 
of recognition, viz. that it appeared by the ſeiſin, that it was a feu before 
the year 1633, and ſo lawful, unleſs the creditors would ſay, that the feu 
was for a competent avail conform to the act of parliament, and prove the 
ſame by production of the charter; and would not burden the donatar to 
alledge, that it was feued for an incompetent avail ; tho' the contrary had 
been found in the Laird of Dun's cauſe contra Lord Arbuthnot, where the 
donatar was burdened to propone and prove the alledgeance of the incom- 
petent avail. 

It was alledged againſt a ſeiſin of an annualrent of victual: That the ſym- 
bol ought to have been a rip of corn or ſtubble of the land, whereas the 

ſeiſin bore a penny as the ſymbol. 
Anſuered: The ſeiſin had never been quarrelled againſt the heritor upon 
that ground hitherto. 2. The ſeifin having the eſſentials, tho defective in 
many things, may found recognition, ſeeing the diſponer cannot quarrel it 
upon theſe defects. "WI 
The Lords ſuſtained the ſeiſin. 

The Lords ſuſtained all baſe infeftments after the 12th April 16 54, (which 
was the date of the uſurper's ordinance about ward lands) as lawful, ac- 
cording to the law then ſtanding, and not to be grounds of recognition, un- 
leſs the vaſſal continued after the King's reſtitution without obtaining confir- 


mation. 
The 
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The Lords alſo found, That tho' a confirmation de me or 4 me after the 
incurring recognition, ſaved the right confirmed itſelf, yet ſuch right might 


be computed by the ſuperior as concurring grounds of recognition for the 


reſt, | 
DCCCXXXI. James Buchan having raiſed reduction of the decreet men- 
tioned No. 824, the debate was reſumed : but the Lords conſidering, that it 
was res judicata ſuper iiſdem deductis, they were unwilling to meddle with 
it; but recommended a ſettlement to the parties, July 1688, James Buchan 
contra James Forbes. Vide No. 824. 


REGISTRATION. 


DCCCXXXII. A ſeiſin given in to the regiſter by the Earl of Marr, and 
marked debito tempore in the minute-book, being taken up before it was in- 
ſert in the regiſter, to purſue thereon for maills and duties, and being ne- 
glected to be given back till the regiſter was filled up, ſo as there was no 
room to regiſtrate it within ſixty days of the date thereof, the Lord Marr ap- 
plied to the Lords, that they would ordain his ſeiſin to be regiſtrate accord- 
ing to the date in the minute-book ; but the Lords found they could not do 
it, March 1684, Lord Marr and Cardroſs contra Lady Kincard:n. 

DCCCXXXIII. Found that a diſcharge of the reverſion of a wadſet, and 
of the legal of an appriſing, tho' not regiſtrate within ſixty days, could not 
be quarrelled by poſterior ſingular ſucceſſors without onerous cauſes, ſeeing 
the diſcharge containing an obligement of warrandice, would reduce the faid 
voluntary rights upon the act of parliament 1621. And it may be contend- 
ed, That legal real diligences by apprifing, Sc. following upon poſterior gra- 
tuitous bonds, might quarrel the want of regiſtration, unleſs there had been 
inhibition raiſed upon the warrandice before granting of the ſaid bonds, March 
1684, Patrick Syme contra the Lord Torphicben, Charles Oliphant and others. 

DCCCXXXIV. The Lords allowed a principal bond that had been re gi- 
ſtrate againſt the Lord Annandale after he was dead, to be got out of the re- 
giſter upon the delivering back the extract. Here it was not known if the 
bond was booked. The Lord Southeſe ſupplicant, June 1687. 

DCCCXXXV. A ſeiſin taken in Zetland being ſent in a ſhip to be regi- 
ſtrate in the general regiſter at Edinburgh, and the ſhip being driven to Nor- 
way by ſtreſs of weather, ſo as the fixty days were elapſed before ſhe arri- 
ved at Leith, application was made to the Lords for an order to mark and 
book the ſeiſin within ſixty days of the date. 

The Lords ordained the ſeiſin to be taken in, and marked of toe date of the in- 
giving, ſeeing it might be preferable to infeftments poſterior to the regiſtration, Fe- 
bruary 1688. Vide No. 330. f 


REMOVING. 


DCCCXXXVI. The purſuer of a reduction, containing a diſtinct con- 
cluſion of declarator, inſiſting in the declarator before the production was ſa- 
tisfied. 

Alledged for the defender: That he having been ſeven years in poſſeſſion, 
the purſuer could not inſiſt in the declarator. =p : ; 

The Lords found, That the declarator being petitory, it might be inſiſted in, al- 
tho it could not diſturb the defender's poſſeſſion, till the event of the reduction, ex- 
cept by a proceſs of removing, or maills and duties following on the declarator, 
which ſome thought equivalent to a reduction, March 1682, Strowan contra Mar- 


is of Able. 
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DCCCXXXVII. The Lords found, That inhibition did not interrupt a 
poſſeſſory judgment of lands, tho' it might interrupt a poſſeſſory judgment 
of teinds, inhibition not being a poſſeſſory act but a diligence ; tho' it may 
be the ground of a petitory action or reduction, which will interrupt after 
citation or ſentence, as the Lords ſee cauſe. Item, Found that poſſeſſion by 
virtue of an annualrent did not afford the benefit of a poſſeſſory judgment, 
an annualrent being no title of poſſeſſion. And found, that a poſicflory judg- 
ment could not be obtruded againſt a poinding of the ground on an annu- 
alrent, in reſpect a right of annualrent is conſiſtent with a right of proper- 
ty, January 1683, Ludovick Cant contra Andrew Aikman. 

DCCCXXXVIII. Found that if a tenant within burgh duly warned to 
remove, fit above forty days after Wh:tſunday, he is liable for the rent; al- 
tho' it was alledged, that the landlord had not got the houſe ſet to another, 
and ſo had no real prejudice by the tenant's ſitting beyond the ordinary time, 
and the tenant was willing to ſatisfy him for the time he poſſeſſed after the le- 
gal term of removal. In this proceſs it appeared that by the cuſtom of burghs, 
tenants of brewhouſes, &c. kilns and barns relative thereto, ſhould remove 
within twenty four or forty eight hours after the term, December 1683, Pa- 
trick Fobnſtoun contra Robert Douglaſs. | 

DCCCXXXIX. In a removing it being alledged that the warning was 
null, in ſo far as the execution on't at the dwelling-houſe, did not bear fix 
knocks, or that a copy was left and affixed upon the principal door, but 
only, that a copy was left at the houſe, which might be true, tho' it was left 
at a back door, contrary to the act 75. Parl. 6. James V. and the 39. act, 
Parl. 6. Queen Mary, anent warnings. 

Anſwered : The firſt of the cited acts of parliament doth not require 
knocks but when the doors are ſhut ; and in fortification of that part of the 
execution, that a copy was left at the houſe, it is offered to be proven, that a 
copy was affixed upon the moſt patent door. | 

Replied : Where a meſſenger has acceſs, he ſhould offer a copy to ſome 
of the ſervants, and upon their refuſal, affix it upon the door, conform to 
the ſaid act 75; and the quarrelled execution not bearing this, it appears to 
have been execute at the door when entrance was denied,” and then fix 
knocks ſhould have been made, and the execution ſhould have expreſſed fo 
much. 

The Lords frund the execution of. the warning null, February 1684, Sir Pa- 
trick Threapland contra Sir John Strachan. 

DCCCXL. It being alledged againſt a removing, at the inſtance of a do- 
natar of ul:imus heres : That the gift is not declared, which ought to have 
been done. 2. That the purſuer was infeft after the term of removing ; 
and tho' he had been infeft before the term, and after the warning, the in- 
feftment could not be drawn back in favours of him a ſingular ſucceſſor. 

Anſwered : It is abſurd to require a declarator of a gift of ullimus heres, 
the defunct having no heirs to be called in ſuch a proceſs ; for if he had 
heirs, there would be no place for an ultimus heres, 

Replied : There ought to be a declarator, tho' proceeding but upon a 
general citation of all. perſons having intereſt, . at the market-croſs, as was 
found the laſt of July 1666, in the caſe of Thomas Crawfurd contra 
and July 30. 1662. 

The Lords found, That a gift of ultimus heres ought to be declared, as well 
as a gift of baſtardy, February 1684, Dr. Taylor contra Bruce and Strang. 

DCCCXLI. Found that a malt kiln and barn being ſet for a year, and 
not for a month or quarter, the tenant could not be removed without a 


preceeding warning forty days before the term, more than other tenants 
could 
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could be removed without ſuch due warning, March 1684, Thomas Waugh 
contra George Abercromby. 

DCCCXLII. It being alledged againſt a warning made in July 1684, for re- 
moving at Whitſunday 168 5, That the warning was not lawful, not being made 
within the year of the term of removing, and alſo made forty days before 
the ſaid term, and ſo diſconform to the order appointed by act 39. Parl. 6. 
Queen Mary. 

Anſwered : The meaning is, that warning ſhould be uſed within a year 
or twelve months of the term of removing, and not that both ſhould be in 
the ſame year of God. 

The Lords repelled the defender's alledgeance as frivolous and captious, De- 
cember 1686, Mr. William Gordon Advocate, contra Mr. Robert Lermontb of 
Balcomy. 

DCCCXLII. In a proceſs of removing, at the inſtance of an heritor a- 
gainſt a wadſetter, as not being infeft, it was alledged for the defender, That 
the purſuer's right is acquired with the burden of the defender's wadſet, 
which the Lords ſuſtained, February 1687, Sir Peter Frazer contra Strachan. 

DCCCXLIV. The Ducheſs of Lauderdale having purſued Alexander Steill 
to remove from the coal-grieve's houſe. 

It was alledged for the defender: That he ought to | be found intitled to] 
ſo much exceptione doli as a barn or ſtable built by him were, or might be 
worth to the purſuer. | 

Anſwered for the purſuer : The ſtable and barn inedificata ſolo aliens ce- 
dunt ſolo, eſpecially the defender not being tackſman, but a grieve and ſer- 
vant, who might have been turned off at any time, as he now is, upon 
malverſation. | 

Replied : The coal-works required horſes to draw the water, and conſe- 
quently a ſtable to lodge them in, and a barn to threſh corns for them. 

Duplied : The defender furniſhed horſes to the coal-works for his own 
gain, which the tenants of Diddiſtaun had been in uſe to do at 10 d. per 
diem. And the purſuer is willing that the defender take down his ſtable and 
barn, as being of no uſe to her. &: ; 

The Lords appointed a viſitation for trying what the building might be 
worth to the purſuer, and reſolved to modify accordingly, February 1687, 
Ducheſs of Lauderdale contra Alexander Steill. | 

DCCCXLV. A defence upon ſeven years poſſeſſion being proponed in a 
proceſs of removing ; | 

The purſuer alledged : That the defender could not be heard to propone 
defences, till once he found caution for the violent profits. | 

Anſwered for the defender : The a& 39. Parl. 6. Queen Mary, appoints 
the defender in a removing to find caution where he impugns the executi- 
ons of the warning without producing any right in his own perſon, But 
here the defender produces his infeftment, and the poſſeſſion is facti, which 
muſt abide probetion. : _ 

The Lords found the defender ought to find caution where cbe defence is not in- 
Hantly verified, unleſs the purſuer have ſomething to prove, when t be defender's 
taking the ſame term to prove bis alledgeance does not delay the purſuer, June 
1687, Sir George St. Clare contra Jabn Grant. 


RE PRO BAT ORS. 


DCCCXLVI. One of more witneſſes adduced againſt a minor, having 
deſigned himſelf indweller in Edinburgh, when he was a ſoldier in Berwick, 


and another having deponed he had a tack from the purſuer ; the minor, 
Ooo ſometime 
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ſometime after the examination of theſe witneſſes, craved a diligence for 
proving reaſons of reprobator, in reſpe& they had deponed falſely as to ſome 
of the initialia, v12. the dwelling-place, and the having of a tack. 

Alledged for the purſuer : That reprobator could not be allowed, it not 
having been proteſted for the time of the examination. 

Anſwered : The defender being minor, cannot be prejudged by ſuch an 
omiſſion : and the reprobator is now craved before adviſing of the depoſitions, 

The Lords would not grant a diligence, but allowed the defender to raiſe 
a ſummons of reprobator, which they declared they would take in incidenter; 
and they delayed adviſing of the depoſitions of the principal cauſe till January, 
November 1683, Mr. Jobn Paip contra the Laird of Newtoun. Vide No. 


847. 

pcccxl vn. A reprobator not proteſted for at the examining of the 
witneſſes, being craved after the cauſe was concluded, upon this ſpeciality, 
* the defender was a minor, and ſo ought to be reponed againſt the o- 
miſſion. | 

Anſwered : The time of proteſting being among the ſolemnities and me- 
thods of proceſs, the minor ought to have no benefit of reſtitution, eſpeci- 
ally ſeeing the party has this prejudice, that he cannot now adduce new 
witneſſes before conclufion of the caufe, which he might have done, had 
the faith of his witneſſes been called in queſtion by a proteſtation for repro- 
bator debito tempore. And the minor has recourfe againſt his tutors and cu- 
rators that were preſent at the examination of the witneſſes, and did not 
proteſt when they heard the initialia. 


The Lords refuſed to ſuſtain reprobator, February 1684, Newtoun contra Mr. 
John Paip. Vide No. 846. 


REVERSION. 


DCCCXLVII. It being alledged againſt an inſtrument of conſignation, 
That the order was null: for that, 1. The inftrument did not bear, that a 
procuratory was produced or ſhown, Laird of Baſs contra Wackops, November 
13. 1622: Nor, 2. That the money was numerata, but only, that there was 
a hag of money produced, which by ocular inſpection contained 2300 
merks. 3. It was null for not bearing the expences were conſigned. 

Anſwered : There was no occaſion to produce the procuratory, the credi- 
tor being abſent ; and de facto there was a procuratory, which is now produ- 
ced. 2. It was in vain to tell the money in the church when the party was 
abſent : but immediately thereafter it was numerate, and configned in the 
hands of the dean of guild of Edinburgh, as appears by the inſtrument. And 
3. The ſum to be configned being only. 2000 merks, the odd 300 merks was 
configned in lieu of expences; and if the expence be more, the ſuperplus 
is offered at the bar. 3 

The Lords ſuſtained the order, March 1683, Jolly contra Paterſon. 

DCCCXLIX. The Lords rejected an order of redemption ; for that the 
inſtrument of premonition did not bear the procuratory was ſhown or offer- 
ed, the cauſe being favourable, and it was not alledged that the procuratory 
was Called for, March 1685, Smith of Inveramſay contra — | 


SERVITUDES. 


DCCCL. Found that a bond of thirlage to a perſon's mill, for payment 


only of outſucken multure, being cloathed with poſſeſſion, was a real _—y 
| tude 
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tude againſt the granter and his ſingular ſucceſſors, January 1686, Peter con- 
tra Lady Eccles. 


DCCCLI. Found that a bond of liberty to run levels through the grant-. 


er's ground, not cloathed with poſſeſſion, is not a real ſervitude: but the 

Lords inclined to ſuſtain inhibition upon the bond, as ſufficient poſſeſſion, 

January 1686, Sir Adam Blair contra creditors of William Rigg of Car- 
berry. 

DCCCLII. Found that neighbouring heritors to Dumfermling muir, which 
belongs to the King, being infeft with the general clauſe of common paſtu- 
rage, and parts and pertinents, they might preſcribe the right of a com- 
mon paſturage in the ſaid muir, and alſo might preſcribe the properties of 
ſome parts of the muir, by forty years peaceable poſſeſſion of the ſame, as 
part and pertinent of their properties, altho' there was no ſpecial mention of 
the ſaid muir in their rights, February 1686, his Majeſty's Advocate contra 
the heritors near to Dumfermling muir. 


SOCIET F. 


DCCCLUHI. Two men having contracted for a bargain of victual, which 
the ſeller was obliged to deliver to them equally; and he having deliver- 
ed the whole to one of the buyers, who was his own goodſon, and purſu- 
ed the other for the half of the price. 

The defender alledged : That he could be liable for no part of the price, 
having got none of the victual. And the conjun& buyer who received the 
whole, was now inſolvent. 

Anſwered : The buyers being ſocii, delivery to any one of them was ſuf- 
ficient, 

Replied : Emptio rei facta a pluribus ementibus infers no ſociety, where 
there is no contributio lucri et dams. 

The Lords afſoilzied the defender from payment of any part of the price, Fe- 
bruary 1682, Neilſon contra M*Dougal. 

DCCCLIV. Found that the buying of bear by the clerk of brewery, 


which came to be brewed there, made the maſters of the brewery, wo 


were ſocii, liable in ſolidum for the price of the bear, tho' the ſeller had no 
written receipt from the clerk or maltman : but that it was only proven by 
witneſſes, and acknowledged by the clerk, that the ſame was delivered and 
brewed, March 1683, Jobnſtoum contra Sir William Binning and Bailie Net/- 
fon. The like was found February and March 1683, Dionyſus Thomſon contra 
Bailie Penman and others ; and the like contra Sir James Stamfield : 
tho here the clerk's commiſſion in writ dia not extend to the power of buy- 
ing, which ſeems hard upon maſters. 


SU 3.6.6. 1 


. DCCCLYV. The Lords of ſeſſion found to be the only judges competent 
in removings by the remedium extraordinarium, againſt tackſmen who have 
years of their tack to run, and are in arrear a full year's rent, vig. that they 
ſhould either find caution for bygones and in time coming, or elſe remove, 
notwithſtanding of the hypothecation ; and that ſheriffs are not competent 
to judge in ſuch removings, tho they be competent to cognoſce ordinary 
removings where there is no ſtanding tack, as is provided by the act 39. 
Parl. 6. Queen Mary, December 1 5. 1681, Bethun of Blebo contra his tenants; 

DCCCLVI. One who went with the King's army to Bethwel, having about 


two hours after the defeat, plundered ſome horſes out of a houſe * 
es 
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miles from the place; and being purſued for a ſpuilzie, he alledged : That 


—_ he did was by occaſion of the war, and fell under the act of in- 
emnity. 

The 3 repelled the defence, unleſs it were proven, that the purſuer had been 
then à rebel, February 1682, Kincaid contra Muirhead. Vide No. 8 58. 

— DCCCLVIL. It being a/ledged againſt a ſpuilzie of goods, in the labourin 
time, That there was a ſufficient number left behind for the labouring, al 
that the purſuer having parted with ſome part of the lands, and not put off 
any of the goods the time of the poinding. 

The Lords repelled the defence, becauſe there being other goods and corns in 
view, the defender ſhould have ſpared the labouring goods, March 1682, Straiton 
contra Preſton. But thereafter, in November 1682, betwixt the ſame par- 
ties, the Lords ſuſtained this defence to exclude the ſpuilzie, that the time 
a ſufficient number of goods, more than was neceſſary for the labouring, 
was left. 

DCCCLVIIT. In a ſpuilzie for great violent profits, at the inſtance of the 
_— of horſes ſeized by ſome perſons at the firſt riſe of the weſtern re- 
bellion. 

Alledged for the defenders : That they were ſecured by the indemnity, 
and could not be liable in a ſpuilzie, which is penal; nor yet in ſimple reſti- 
tution, ſeeing the horſe were loſt, and the defenders made no benefit by 


A b . 
Anſwered for the purſuer : This proceſs being neither vindicta publica, 


nor privata, but only pretioſa, for damage and intereſt to a party leſed, it 


cannot fall under the indemnity. 2. The horſes being robbed without ſpe- 
cial warrant of officers, and before they were formed into any companies, 
the deed muſt be conſidered as a private depredation. 

The Lords did not ſuſtain the ſpuilzie as to all the violent profits con- 
tained in the decreet ; but allowed to the purſuer the prices, with the annuatrent 


from the time the horſes were taken away, and large expences ; and found all 


the defenders liable in ſolidum, February 1683, David Ramſay contra David 
and William Barrowmans. Vide No. 856. 6 

DCCCLIX. The exception of lawful poinding in a ſpuilzie being offered 
to be taken off by an alledgeance, that labouring goods were poinded in la- 
bouring time; and it being proven, that the uſual time of labouring about 
Aberdeen, was after Michaelmaſs the 29th September, and the poinding was 
execute on the 28th, when ſome of the neighbours had ſtricken plough, 
but the purſuer had not begun to till. 

The Lords found, That the poinding was not in labouring time, tho ſome of the 
country had begun to till, And ſome of the Lords were of opinion, that the 
goods might have been lawfully poinded, even after the 1ſt of October, tho 
other neighbours had begun to till, unleſs the poinded goods had been 
once yoked that year, March 1683, Irvin of Hiltoun contra the factor of the 
college of Aberdeen. | | | 

DCCCLX. One being purſued for the ſpuilzie of a horſe and a load of 
corn, alledged : That the horſe (which belonged to the miller of a mill with- 
out the barony) was lawfully ſeized and detained as eſcheat, conform to the 
ſtatute of King William, cap. . for carrying the defender's tenants corn to a 
mill out of his barony to another mill. 

Anſwered : The ſtatute is now in deſuetude. | 

The Lords found the defender liable for reſtitution of the horſe in ſtatu quo ; 
but refuſed to find him guilty of a . in reſpect of the colourable pretext be 
had for ſeizing and detaining the horſe from the ſaid ſlatute, November 1683, 


Miluam Thin contra Scot of Lang ſhaw. | 
DCCLXI. 
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DCCCLXI. In a proceſs of ſpuilzie it being alledged for the purſuer, to 
elide the defence of lawfully poinded, That plough-goods were poinded in 
labouring time, when there were other goods poindable, ſuch as corns. 

Anſwered : The maſter's rent not being paid, for which the corns were 
hypothecate primo loco, the defender needed not to poind them. 

The Lords found the anſieer relevant to elide the ſpuiizie. Here the tenant was 
poinding for an extrinfic debt from the ſub-tenant, who was obliged to pay 
the maſter's rent, and relieve the tenant, February 1684, James Guidſir contra 
Robert Weems. 

DCCCLXII. The defender, in a proceſs of ſpuilzie of corns and beſtial, 
having proponed the defence of lawfully poinded ; | 

It was alledged for the purſuer : That the appretiation was groſsly unjuſt, 
in ſo far as cow and calf were eſtimated at four pound. And 2. The corns 
being appriſed by ſample, the defender intromitted with the whole ſtock of 
the corns, and the quantity is not conſtitute by the execution: ſo that the 
defender ought to prove by the lot and taſkers what the quantities were, o- 
therwiſe it ought to be looked on as a ſpuilzie. 

The Lords, in reſpect of the poinding, found not the defender liable in 
a ſpuilzie, but ordained him to prove the quantity of the corns poinded by 
the taſkers and taſters to the proof; and he having failed to prove at the 
day aſſigned for that effect, the Lords allowed the purſuer juramentum in li- 
tem as to the quantities and prices, March 1684, John M*Kewen contra Mr. 
Jobn M*Dougal. Vide No. 755. 

DCCCLAXIII. Tho' ſpuilziers purſued in three years are liable in folidum, 
yet after three years being reſtricted to intromiſſion, and a promiſcuous of 
many being proven, they are all decerned equally pro rata, unleſs the de- 
fender or purſuer prove, that ſuch a one's intromiſſion was leſs or more than 
others, January 1687, Captain Strachan contra Moriſon. 

DCCCLXIV. A perſon having granted a commiſſion in writ to the ſu- 
percargo of a ſhip and loading, to export ſome youu belonging to the grant- 
er of the commiſſion, and to ſell them in Holland, and with the prices to 
buy ſome other ſpecies of goods for his behoof, which being accordingly 
done, and the commiſſioned goods returned, the truſtee acquainted his con- 
ſtituent by a letter, that they were put in a cellar for his behoof ; thereafter 
a creditor of the truſtee's poinded theſe goods as belonging to his debtor ; 
whereupon he to whom the letter was writ raiſed a proceſs of ſpuilzie up- 
on this ground, That the goods poinded belonged to the purſuer. 

Alledged for the defender: That poſſeſſion preſumes property in move- 
ables. And the purſuer had no bill of loading of the goods poinded, as be- 
longing to him : nor was he bound to have owned them to be his had they 
been caſt away; ſo that till delivery they were to be reputed the ſupercar- 

o's goods, | 
; The Lords found the property of the goods belonged to the purſuer, and decern- 
ed the defender to make reſtitution ; but aſſoilxied him a ſpolio, February 1687, 
David Sterly contra David Spence. 

DCCCLXV. Theft of horſes being purſued by way of ſpuilzie againſt 
the Lord of the clan, it was alledged for the defender: That the horſes were 
bought in public market, with burgh and hamhald, which muſt aſſoilzie 
from reſtitution as well as ſpuilzie, which the Lords found relevant, July 
1687, John Gordon of Davidſon contra Archibald Menzies. But the burgh 
ought to be ſolvent, Caſtlebill's Pratt. tit. ſpuilzie, No. 30. 

DCCCLXVI. Dumbeath having poinded my Lord Broadalbine's goods, my 
Lord Glenurchy, his ſon, compeared _ croſs, and offered to make — 

pP that 
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that the goods were his; and for clearing thereof, produced a diſpoſition 
and inſtrument of poſſeſſion: but having refuſed, at the meſſenger's deſire, 
to depone if the diſpoſition was to his own behoof, or in truſt to his father's 
behoof, the meſſenger proceeded to the poinding, and the goods were ap- 
pretiate at a very low and inconfiderable price. My Lord Glenurchy raiſed a 
ſpuilzie upon this ground, That the meſſenger ſhould have ſiſted upon the 
ofter to make faith without farther expiſcation ; and by cuſtom it is ſuffici- 
ent to ſend a diſpoſition, tho' the owner be not preſent: his preſence to 
make faith being required where he has no title in writ. 

Anſwered : The ſending of a diſpoſition would have ſufficed to ſtop the 
poinding, had not the purſuer been prefent, and by his refuſal to depone on 
the truſt given a riſe to ſuſpicion. 2. If mock diſpoſitions in truſt, when 
the haver refuſes to depone on the truſt, would ſecure againſt poinding, then 
all poinding would be diſappointed. 

The Lords having conſidered a probation hinc inde before anſwer, and find- 
ing it ſuſpect upon both ſides, except as to feur of Glenurchy's can horſes, «hich 
were not contained in the diſpoſition, they found the defender liable in a ſpuilzie 
quoad Zheſe four horſes. And not being clear as to the reſt of the goods, 
they appointed a new probation of the true value of the goods poinded, 
without reſpect to that in the executions, in order to reſtitution. And de- 
layed to conſider if the meſſenger was puniſhable for proceeding to poind 
after the party offered to make faith in manner foreſaid. And the Lords 
were the more tender to find it a ſpuilzie as to the cows, becauſe it appear- 
ed, from a probation led in a reduction of the diſpoſition in favours of the 
purſuer upon the act 1621, that the property of theſe cows was not my Lord 
_ Glenurchy's, but Breadelbine's, July 1687, Lord Glenurchy contra Dumbeath, 


STANTE MATRIMONIO. 
DCCCLXVII. Found that a huſband's contracting of debt, and exhauſting 


his eſtate, is a tacite revocation of an anterior gratuitous proviſion made to 
his wife fante matrimonio, which otherwiſe would be valid after his death, 
December 1. 1681, Agnes Jobnſtoum contra Robert Melvin. Vide No. 868, 
875, 879, 885. 7 

/SCEELXVIL The Lord Coupar having, after contracting of debt, grant- 
ed an additional proviſion to his Lady ſante matrimonio, who was opulently 
provided before; and having afterwards contracted more debt, the anterior 
creditors queſtioned the proviſion on the act of parliament 1621 ; and the 
poſterior creditor alledged it was indirectly revoked by the poſterior contract- 
ing of debt. | 

Anſwered : My Lord had a ſufficient eſtate to pay all his debt, and ſo the 
proviſion could neither be quarrelled on the a& 1621, nor could it be pre- 
ſumed revoked. 

The Lords found the anſaver relevant, December 1. 1681. 

DCCCLXIX. A woman cloathed with a huſband having granted a 
ticket for L. 40 ſhe was reſting before the marriage, and being charged 
thereon after her huſband's deceaſe, ſhe ſuſpended upon this ground, That the 
note was null, as being granted ante matrimonio, and then married a ſecond 
time ; and the charger having referred to her oath, that the debt was con- 
tracted before her firſt marriage, the preſent huſband contended the could 
not ſwear to affect him, but only herſelf and her executors after his death. 

Anſwered for the charger: That the matter was litigious before the laſt 


marriage, and the charger could no more be prejudged by the wife's poſte- 
rior 
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rior marriage than by a poſterior aſſignation; altho' the ſuſpenſion was not 
inſiſted in, nor the wife's oath craved before the ſecond marriage. 

The Lords inclined to find, that the wife could not ſwear in prejudice of 
her huſband, who might be ignorant of the debt or ſuſpenſion. But it came 
not to a vote; and the contrary ſeems more juſt, January 1682, Jobn Chrich- 
toum contra Margaret Logan, Caſtlebill's Pratt. tit. ſtante matrimonio, No. 33. 

DCCCLXX. A wife having quarrelled her conſent fante matrimonio, to a 
bond of 2000 merks granted to her huſband's nephew, when the huſband 
was on deathbed. 

Anſwered : A wife might validly diſpone her rights to a third party; and 
the huſband being in lecho, ſhe had right to thirds. 

Replied : Whatever might be ſaid had the diſponed principaliter, ſhe 
here but conſents. 2. A wife has no right to thirds till after the diſſolu- 
tion of the marriage. 

The Lords found, That the wife's conſent was not a non repugnantia, but thet 
ſhe might quarrel her conſent, and claim her whole ſhare, altbo' ſhe granted this 
conſent in contemplation of a diſpoſition of the whole goods, which diſpoſition the 
nephew renewed re integra, March 1682; Gay contra Herbertſon. 

DCCCLXXI. Found that a huſband after diſſolution of the marriage, was 
liable for accompts taken off by the wife during the marriage, tho' without 
his order, and tho' the was competently furniſhed aliunde: but found the 
huſband's father not liable for them, tho' the fon and wife remained in his 
family, in reſpect he, the father, had been at conſiderable charges upon them 
aliunde, ſuitable to their quality, November 1682, James Alſloum contra Philip 
and Sir James Stamfields. 

DCCCLXXII. A man having granted a bond of L. 1000 to his wife /on- 
te matrimonio, payable to her in cafe there were no children of the marri- 
age, and the marriage having diſſolved within the year, and a purſuit being 
raiſed upon the bond. 

It was alledged for the defender: 1. That marriage diſſolving within year 
and day, all proviſions intuitu matrimonit are null, unleſs there be a clauſe diſ- 
penſing with the diſſolution. 2. The huſband having intromitted with 
L. 1000 of the tocher, 'tis preſumed he gave a bond for the re-payment, 
and which de facto was repaid. 

Anſwered for the purſuer : That proviſions between huſband and wife, or 
third parties, in contemplation of marriage, do indeed reſolve upon the diſ- 
ſolution thereof within the year : but this bond was granted after the mar- 
riage. 
| The Lords generally inclined to ſuſtain the firſt defence ; but ſome being 

unclear as to that, the Lords determined upon the ſecond, That the huſband 
being debtor, by intromitting with L. 1000 of the tocher, the granting of 
the ſecond bond was intended in ſatisfaction of that debt, ſeeing debitor non 
præſumitur donare ; and here the bond bore /ove and favour, and onerous 
cauſes, November 1682, the children of Walter Law contra Mr. John Liddel. 

DCCCLXXIII. The Lords inclined to find, That a wife ſubſcribing con- 
ſenter to a diſpoſition of lands, whereof ſhe had the liferent, and not judi- 
cially ratifying the ſame, might revoke, and that metus reverentialis was a 
ſufficient ground of fear in wives who had a privilege : for poſitive vis et me- 
tus (which is a common reaſon of reduction to every perſon) could ſcarce 
be proven by wives, who may be privately put under the juſt impreſſions 
of it when no witneſſes are preſent. And when wives judicially ratify, the 
judge is ſo jealous that they are overawed and forced to do ſo, without da- 
ring to reveal the ſame, that he makes them ſwear, that they were not com- 
pelled to ſubſcribe the deed to be ratified. Altho de praxi, where wives diſ- 

pone 
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pone rights in their perſon, or conſent thereto, they don't always judicially 
ratify, November 1682, Fin contra Fin, | 

'DCCCLXXIV. It being alledged agamſt a wife's ratification of a deed 
granted with her - huſband, in prejudiee of her jointure, That the ſame was 
elicited from her when ſhe was in labour, and had her pains, and ſo was 
not in a condition to conſider what ſhe did, and that they ſhould be looked 
upon as done mortis cauſa; and fo is quarrellable now after her huſband's 
deceaſe. 

The Lords ordained witneſſes to be examined ex officio, and allawed ſame Wwomez: 
roitneſſes, Lady Bellfoord contra Scot of Horſliebill, February 1683. 

DCCCLXXV. Found that moveable bonds taken in a wite's name, or aſ- 
ſigned to her /ftante matrimonio by her huſband, do not recur back to him 
Jure mariti, nor need to be confirmed if not revoked ; and that the con- 
tracting of a debt by a huſband, after a gratuitous deed in favours of his 
wife, if the huſband became otherwiſe inſolvent to pay all, is a tacite revo- 
cation of what 1s ſo given to the wife, tho' the act of parliament 1621 would 
not reach her, which only provides for the ſecurity of anterior debts, March 
1683, Mr. James Henderſon contra Saughtonhall. Vide No. 867, 868, 876. 

PCCCLXXVI. Rights made by huſbands to their wives fante matrimo— 
710, do not recur to the granters jure mariti, if not revoked expreſsly or ta- 
Citely, otherwiſe the revocation were not a neceſſary remedy in law, Febru- 
ary 1683, Harvey and Seaton contra Lumiſdean and his ſpouſe. Vide No. 


DCCCLXXVIL A wife bound in a bond with her huſband to pay a 
ſum, competing with the creditor upon her right of jointure as prior and pre- 
ferable. 

Alledged for the creditor : That the wife had judicially ratified the bond 
upon oath ; and altho' ſuch an oath hath been found not to hinder to deny 
and defend againſt payment, yet it imports a non repugnantia, that the wife 
ſhall-not obtrude her rights (tho' otherwiſe preferable) againſt him, when he 
-was his debtor :her huſband's-eſtate. 

The Lords ordained the point to be heard in preſence, if the oath imported. a 
non repugnantia. But it appearing from the ratification, that it was only 


Judicial and not upon oath, the debate was delayed, and the matter ended 


in a tranſaction, March 1683, Bailie Gartſtore contra Elifabeth Brand. 

DCCCLXXVIII. A wife, with conſent-of her huſband, having obliged 
herſelf to pay 500 merks by bond, containing an obligement to infeft the 
creditor by way of annualrent in lands ſhe was heireſs of, the creditor after 
the huſband's deceaſe purſued :a poinding of the ground. 

Alledged for the wit That ſhe could not ( fante matrimonio) oblige her- 
ſelf perſonally, either as principal or cautioner, for payment of ſums : nor 
could the infeftment, which was but -conſequential and acceſſory to the per- 
lonal obligements, militate againſt her, ſhe having revoked the fame, elpe- 
cially there being no judicial ratification. | 

Anſwered : Wives may diſpone principaliter rights ſtanding in their per- 
ſon, without neceſſity of judicial ratification. And tho' the act 83. 
Parl. 11. James III. mention the caſe of a wife denuding herſelf of her 
liferent, by conſenting to her huſband's diſpoſition of the fee, and ratifying 
the ſame upon oath, the act requires not that to be done, but narrates only 
ſpeciem facti. And tho' the perſonal obligement cannot operate againſt the 
wife, ſhe cannot except againſt the real right, which ſhe might validly dit- 
pone, and conſequently wadlet: nor can the real right here be underſtood 
as acceſſory to the perſonal obligement, bat muſt be conſidered the ſame 
way as if it had proceeded by way of contract of wadſet. * 

| 5 
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The Lords repelled the defence, and ſuſtained froceſs for poinding of the 
ground, December 1683, Margaret Marſhall contra Geills Ferguſon. Vide 
No. 882. | 

DCCCLXXIX. Found that a huſband's contracting of debts after he had 
granted an additional proviſion to his wife fante matrimonto, was a tacite re- 
vocation of the ſaid proviſion, he not being now able to pay all his debts, 
March 1684, Syvilla M< Adam contra Trepten. Vide No. 867. 

DCCCLXXX. The Lady Pathgate purſuing a poinding of the ground 
for her jointure ; 

It was alled ed for the other creditors : That ſhe had diſponed a part of 
her jointure to Bred;/bo/m tor her huſband's behoof, which muſt operate a 
renunciation. 

Anſwered for the purſuer : Tho' ſhe ſigned ſuch a diſpoſition, it was ne- 
ver delivered, but is ſtill in her own hand. And 2. Tho' it had been deli- 
vered, it was revocable, as donatio inter virum et uxorem. 

Replied : The purſuer having compeared before a judge, and ratified the 
diſpoſition, promiſing upon oath never to come in the contrary ; that was 
equivalent to a delivery, and ſhe cannot revoke in reſpect of the oath. 

Duplied : The ratification being a part of the conveyance for making it 
ſure, may be, and uſually is done before delivery; and ſo cannot import de- 
livery. 2. The ratification is not ſufficient, it not being ſubſcribed by the wife, 
but only by a judge, and ſuch a one too as had no juriſdiction in the place 
where it was done, vig. a ſheriff-depute within the. Abbey. 

Triplied : Oftentimes the wife doth not ſubſcribe the ratification, but on- 
ly the judge, even when he is not pro tribunali. And the wile's ſwear— 
ing ſhe was not compelled, clears that ſhe was under no impreſſions of 
fear. 

The Lords feund the ratification did not import delivery; but did not pro- 
ceed to the other points, December 1685, the Lady Bathgate contra the Laird 
of Barbachlaww. 

DCCCLXXXI. A wife by her contract of marriage being provided to a 
liferent of the whole conqueſt, with a proviſion, that ſhe ſhould do no deed 
without conſent of Sir James Dundaſs of Armjtoun. The huſband acquired 
tenements to the value of L. 700 or Soo a-year, and ſhe a little before his 
death renounced and reſtricted the liferent to L. 300, free of all public bur- 
den, in favours of her huſband, and ratified the deed judicially upon oath. 
She and her ſecond huſband raiſed reduction of her renunciation, upon theſe 
grounds; 1. It was done ftan'e matrimonio, and ſo revocable. 2. It was done 
without conſent of Sir James Dundaſs, to whom by the huſband's conſent ſhe 
was interdicted. 

Anſwered : She cannot be reponed againſt her ratification by oath, which 
is v/nculum ſjirituale. 2. The proviſion in the contract imports no interdi- 
ction, nor is it conceived irritanten. 

Replied : By our law wives can do no deeds unleſs authoriſed by their hu- 
{bands or friends, and the huſband could no more authoriſe her in rem ſu- 
am, than a curator could authoriſe his minor. 2. By the civil law wives, 
in reſpect of their frailty, have a privilege of revoking all their deeds of 
interceflion, either for their huſbands or third parties per ſenatuſconſu'tum 
relljomum ; and they are ſecured againſt all deeds in favours of the huſband 
fer orationem Antonini, ne mutio amore ſe ſpalient. And the oath doth not 
hinder revocation of deeds in favours of the huſband, more than the revo- 
cation of perſonal obligements to pay ſums, which do not oblige the wite 
tho' granted to third parties with her huſband's conſent, and ratified up- 
on oath, 3. The act of James III. Parl. 11. reſpects only the caſe of aliena- 
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tions made to third parties with the huſband's conſent, which, if ratified 
by oath, are not revocable, and doth not concern deeds granted to the hu- 
{band, without being lawfully authoriſed. 4. The proviſion in the contract 
requiring Arni/toun's conſent, was in effect a real interdiction, guoad the hu- 
ſband who conſented to it, needing no publication. And it was contra fidem 
et in fraudem contractus, for him to do any deed contrary to the proviſion, 
which was expreſsly defigned to obviate his taking advantage of his wife, 
And whatever might be ſaid of a wife's renunciation to her huſband, up- 
on equal and rational terms, where ſhe reſerves a competent ſubſiſtence ; 
here there is enorm leſion ultra dimidium, the wife having reſtrited her 
liferent of an opulent conqueſt to L. zoo. 

- Duplied : By our law wives, tho' they cannot oblige themſelves perſonal- 
ly for ſums, they may validly contract and denude themſelves of rights ſtand- 
ing in their perſons, either in favours of their huſbands, or other third par- 
ties with conſent of their huſbands. And tho' deeds with conſent of their 
huſbands, in favours of third parties, judicially ratified without oath, are con- 
ſidered as revocable, the interpoſing of an oath excludes all revocation. And 
the difference betwixt a wife's perſonal obligement to pay a ſum, and her 
diſpoſition or renunciation of rights in her perſon, lies in this, that the for- 
mer is ipſo jure null without revocation, and cannot be confirmed by an 
oath, which is not modus inducendi, ſed adjuvandi obligationem; whereas a 
wife's deed, in relation to an eſtate in her perſon, ſubſiſts in law, and is con- 
firmed morte, if not revoked; and ſo is confirmable, and rendered irrevo- 
cable by an oath. And as ſacramenta puberum hinders reſtitution upon mino: 
rity, ſo a wife's oath ought to exclude her revocation : for, in the opinion of 
all lawyers, privileges introduced primario in benum privatum, may be paſs- 
ed from by judicial renunciations, which many think ſufficient without 
oath : but the adjecting of an oath makes them altogether irrevocable. 
2. The parallel doth not hold between huſbands and cyrators : for tho' a 
wife, in duty and decency, ſhould do nothing without her huſband's con- 
ſent, that is not neceſſary to her deeds, except in ſo far as he may be con- 
cerned or prejudged; for proceſſes at wives inſtance againſt their huſbands 
have been ſuſtained, witneſs the Lady Vumpbrey's reduction of her contract 
of marriage upon minority. And inhibitions at a wife's inſtance againſt her 
huſband notourly vergens ad inopiam, for implement of her contract of mar- 
riage, where no perſon was named therein at whoſe inſtance execution 
thould paſs. 3. Tho' the ſpecies facti in the act of parliament be a diſpo- 
ſition to a third party, the ratio decidendi was, that the wife could not con- 
tradict her oath, which in materia licita is vinculum ſpirituale, and to reſtore 
her againſt were præbere occaſionem ferjurii. 4. The proviſion in the con- 
tract imports only a perional obligement, and not being conceived irritanter, 


it cannot have the effect of interdiction even againſt the huſband, far les 


againſt the ſon's wife, who is a ſingular ſucceſſor. Again, the wife's renun- 


ciation was rational, in ſo far as there being nothing to maintain five chil- 


dren during her life, ſhe would have been obliged for an aliment to the 
heir, and alto to have entertained the reſt in her own family jure natu- 
ral: ; and the public burdens being very great, the reſtriction to L. 3oo free 
of all burden, was equal and rational. And the ſame being confirmed by 
an oath, ſhe cannot be reſtored againſt it by any chriſtian judicatory, eſpe- 
ciaily that proviſions of conqueſt are not fo ſtrict obligements, but that the 
huſband has a liberty notwithſtanding to do all rational deeds. And it was 
found, That a father might provide his unprovided children of the firſt 
marriage out of the conqueſt provided by the contract to the children of the 
ſecond marriage. 5 
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The Lords having conſidered the caſe, and the circumſtances of it, they repelled 
the reaſons of reduction in reſpett of the anſirers; and afſoilzied from the redu- 
&10n, December 1685, Chriſtian Michie contra Mr. Jobn Richardſon. 

DCCCLXXXII. George Fohnſ/toun and Aliſon Paton his ſpouſe, who was an 
heireſs infeft, having, in their ſon's contract of marriage, obliged themſelves, 
conjunctly and ſeverally, to pay a ſum to him and his wife at the firſt term 
after the granters deceaſes; and the mother having obliged herſelf, with 
conſent of her huſband, to diſpone their whole tenements in favour of their 
ſaid ſon and his wife, in conjunct fee and liferent ; the father and ſon be- 
ing dead, the ſon's wife purſued her mother-in-law upon her obligement to 
diſpone. 

fledged for the defender : That the bond containing a perſonal oblige- 
ment ffante matrimonio, it could not oblige her. 2. The obligement being 
in favours of the ſon, who is ead:m perſona with the father, it is donatio in- 
ter uirum et uxorem. 

Anſwered : Tho' perſonal obligements to pay do not oblige a wife, yet 
an obligement to diſpone a right in her perſon is valid. And as her actual 
diſponing, with conſent of her huſband, would have been valid, ſo an ob- 
ligement to diſpone muſt oblige her to fulfil, 2. The wife, who is a ſtran- 
ger here, purſues, and not the ſon's heirs. 

The Lords decerned againſt the mother-in-law to diſpone, in ſo far as concern- 
ed the daughter-in-law's liferent, January 1686, Beatrix Somervell contra Ali- 
fon Paton. Vide No. 877. 

DCCCLXXXIII. Mary Stewart having, in her contract of marriage with 
Jobn Foulis, reſigned her lands (whereof ſhe was heireſs) in favours of him 
and her in conjun& fee, and to the bairns of the marriage in fee; which 
failing, the one half to his heirs, and the other half to her own heirs : and 
they both having thereafter, fante matrimonio, made reſignation in favours of 
him and her in conjunct fee and liferent, and to the fon of the marriage; 
which failing, to the huſband's heirs and aſſignies. After diſſolution of the 
marriage the wife revoked, and raiſed reduction upon the head of minori- 
ty, and as being donatio inter virum et uxorem. 

Alledged for the defenders : There was no lefion : nor could the deed be 
repute- donatio inter virum et uxorem ; becauſe, 1. By the contract of marri- 
age the huſband was fiar, for the return of the half to the wife and 
her heirs, failing children, made them but heirs ſubſtitute to him; and fo 
he might have altered the terms of ſucceſſion without her conſent, or his 
creditors might have affected or carried away the whole eſtate by diligence, 
and her giving conſent was but a token of her obedience, and no leſion. 
2. The alteration of the rights, as they ſtood by the contract, being made 
in favours of the ſon immediately, and to the huſband only, upon the e- 
vent of the ſubſtitution's taking place, by the failing of children of the mar- 
riage, it cannot be repute donatto inter virum ef uxorem. = 3 

Anſwered : Whatever might be pretended, had the diſpoſition in the 
contract been from a third perſon in favours of the huſband and wife 1n the 
terms foreſaid, yet, ſeeing it proceeded from the wife herſelf, it muſt be 
repute a qualified fee in the huſband, ſo as he could by no voluntary deed 
evacuate the right of ſucceſſion reſerved to her, otherwiſe heireſſes could ne- 
ver be ſecure of the return of any part of their eſtate, however well it be 
provided in their contracts. 2. Deeds of a wife to her huſband's apparent 
heir, who is eadem perſona with himſelf, ought to be conſtrued in favours 
of the huſband, otherwiſe it were eaſy to exclude her from her privilege. 
3. There is a proviſion impowering the huſband to diſpone the eſtate with- 
out his wife's conſent, which imports that the right was to his behoof : — 
ides, 
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ſides, the children of the marriage being now all dead, the benefit would 
accreſce to the huſband's heirs. 

The Lords reduced the ſubſtitution in favours of the huſband's heirs and ꝗſſig nies, 
as being donatio inter virum et uxorem, — 1686, Mary Stewart contra 

bn Foults apothecary. 

DCCCLXXXIV. A wife having tante matrimonis wadſet lands the was 
heireſs of for a ſum that was in rem verſam of the heritage, the Lords found 
her not liable perſonally to pay, but that the land was liable, tho' ſhe had 
not judicially ratified the deed, December 1686, Andrew Leſſels contra Mar- 

aret Richardſon. 

DCCCLXXXV. A huſband's diſpoſition of lands, whereof he had for- 
merly given an additional jointure to his wife fante matrimonio, found to be 
a tacite revocation of the ſaid additional jointure, unleſs it was remunerato- 
ry, February 1687, Sir Alexander Falconer contra Barbara Jefirey , Sir John Fal- 
coner's relict. Vide No. 867, 384, 889. 

DCCCLXXXVI. Found that a wife having „ante matrimonio got right to 
a bond bearing annualrent, the uplifting of the money to re-employ it in her 
own name, did not make it fall under the huſband's jus mariti, December 

. 1687, Janet Stuart contra Gillies. 

DCCCLXXXVIL A man and his wife being purſued upon a note grant- 
ed by her before their marriage. 

It being a/ledged for the defenders : That the note was null, being only 
ſubſcribed by the initial letters of the wife's name, and the writer not being 
deſigned, and having but one witneſs, a woman ; the purſuer offered to prove 
by the wife's oath, that ſhe figned the initial letters. 

Alledged for the huſband : That his wife's oath could not operate againſt 
him. 

Anſwered : A debt ſimply conſtitute by a wiſe s oath will not militate a- 
gainſt her huſband ; but here the wife does only adminiculate the debt. 

The Lords repelled the alledgeance for the huſband in reſpect of the anſwer, 
February 2. 1688, Thomas Wilſon contra Robinſon and Abercromby, 

DCCCLXXXVIII. Found that a bond given by a man to his wife, after 
contract and before marriage, was not revocable as done ftante matrimonto, 
February 1688, Catharine Gordon contra Eliſabeth and Anne Gordons. 

DCCCLXXXIX. dir Jam Falconer being obliged, by contract of marriage, 
to infeft his Lady in ſome lands, which, with ſome other lands, he infeft her 
in Haute matrimonto, and having afterwards ſold theſe other lands to Glenfor- 
9:kar, who raifed reduction of the infeftment as to theſe other lands, as be- 
ing din atto inter virum et uxorem, revoked by the poſterior diſpoſition to him. 

Au ſacered: The wife's infeftment in theſe other lands cannot be under- 
food or revoked as denatio, in reſpect it was granted for an onerous cauſe, vu. 
in remuneration of 7000 merks, which Sir John was reſting to her ſiſter by 
bonds bearing annualrent, which fell to his wife as heir to the creditor, and 
were got up by him, tho' they fell not under his jus mariti. 2. The wife's 
right to theſe other lands was public by her huſband's poſſeſſion. 

R. plied: The right bears for lade and favour, and cannot be aſcribed to an 
onerous cauſe, contrary to the cauſe expreſſed. 2. The huſband's poſſeſſion 
cloaths only a wife's infeitment depending upon her contract, and not ex- 
trancous rights. 

Duplicd: There is here but one infeftment for both the lands in the 
contract and the other lands, which cannot be partly cloathed and partly 
uncloathed. 

The Lords found, That, notwithflanding the right bere love and favour, the 


defender might prove the cauſe to be onerous, and ſuſtained the right as cleathed in 
totum, 
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totum, both lands being included in one infefiment. But thereafter it being 
alledged, That the bonds were never made over to Sir fobn, and were now 
produced by his relict uncancelled, they did not ſuſtain theſe bonds as an 
onerous cauſe to ſupport her right to the lands diſponed to Glenfarquher : 
nor could they be conſidered as inſtruments aud debitorem, in reſpect the cre- 
ditor died in Sir John's houſe, whereby he might have had acceſs to them, F- 
bruary 26. 1688, Sir Alexander Falconar contra Sir John's relict. Vide No. 885. 

DCCCXC. Found that tho' any furniſhing made by merchants, &c. to 
the Lady Southeſe, after ſhe had a ſeparate aliment ſettled upon her, would 
oblige her perſonally, and affect her aliment, yet neither ſhe nor her aliment 
could be liable for furniſhing before conſtitution of the aliment ; and that 
her promiſe ſince the ſettling of the aliment to pay what was furniſhed to 
her before the aliment, was revocable as done /tkante matrimonis; and that 
her huſband's repreſentatives were liable for that furniſhing, July 6. 1688, 
Henry Robins contra the Counteſs of Soutbeſe. 


SUBSCRIPTIONS. 
DCCCXCI. Found that when the firſt notar ſays de mandato, the conota- 


rius need not add the words de mandato ; and that a deed is valid tho' the 
witneſſes ſubſcribing thereto were not deſigned in the body of the writ, Ja- 
nuary 17. 1682, Dewar contra Betſon of Klrie. 

DCCCXCII. Found that tho' writers not inſert may be deſigned, yet if 
they be dead, their hand-writ ought alſo to be produced, March 1682, Clark 
contra Erſtine of Balgony. 

DCCCXCIII. A party who was in uſe to write having ſubſcribed an aſ- 
ſignation by notaries, who in the notorial atteſtation did aſſert, that the cedent 
was ſo indiſpoſed that he could not write; and this aſſignation being quar- 
relled as falſe, in a competition of creditors after the cedent's death. 

The Lords were unwilling to determine the relevancy of the reaſon againſt 
the aſſignation; but before anſwer ordained the aſſigney to adduce what probati- 
on he could to prove, that the cedent was ſo fick as be could not ſubſcribe his name. 
Here ſome of the rights aſſigned were not teſtable, and the cedent did not 
die of that ſickneſs, but ſubicribed thereafter ſeveral other writs, January 
1683, James Clark contra the Laird of Balgony and Robert Andrew. 

DCCCXCIV. A bond of 500 merks ſubſcribed by initial letters before 
witneſſes being purſued for, it was found not to be probative per ſe, unleſs it 
were proven by the witneſſes inſert, that the debtor did actually ſubſcribe, or 
they being dead, it were proven that thedebtor was in uſe to ſubſcribe by ini- 
tial letters, November 1683, Galigqway contra Colonel 7 bomſon. 

DCCCXCV. Found that a writ, whereof the margin was only ſigned by 
the principal debtor and not by the cautioner, could not be quarrelled as 
defective upon that head by the cautioner, January 1657, Hermiſheils contra 
Laird of Daiziel. And tho' the margin have no witneſſes, yet the ſubſcri- 
ption thereof may be proven by the purſuer's oath, even in an improbation. 
Vide No. 575. 

DCCCXCVI. An aſſignation by a wife cloathed with a huſband, conſiſt- 
ing of two ſheets, not ſide- ſigned by the cedent, was ſuſtained in reſpect of 
her judicial ratification in Ireland before the Mayor, written upon the firſt 
ſheet, tho' the ſaid ratification was only ſigned by the Mayor and not the 
party, January 1687, Achmowly contra Dorothy Buchanan. Vide No. 118. 

DCCCXCVII. A notar's ſubſcription of a teſtament not bearing de mon- 
dato, found null, February 1688, Sir Rorie M*Kenzze of Finden contra Mar- 


garet Burnet. 
Rrr DCCCXCVIII. 


1 4 1 
: = - 
- 37 
(4 if L] 
"1 - 
' , 
4 4 
* 
' 
: ( o 
. \ 
bl 
1 g 
N 4 
"li 
= 
: v 


7 - * , 
N. 7 


254 SUMMON Ss. 


DCCCXCVIII. In an action at the inſtance of one Andrew Caſſy againſt 
one Mili, for damage incurred by the purſuer in the free uſe of his cellar 
in Edinburgh, occaſioned by ſome rubbiſh of a houſe the defender was to 
re- build there, conform to the town-council's appointment; the Lords aſſoil- 
zied from the action, February 1682, Andrew Caſſy contra Wilky. 

DCCCXCIX. Robert Burnet, who had a general. diſpoſition of all his fa- 
ther-in-law James Cockburn's effects, for relief of cautionry he ſtood enga- 
ged in for James, having after James's death received a bargain of victual 
that had been bought by the defunct, conform to a contract, and tran{mit- 
ted to Leith by the ſeller, who knew not of the buyer's deceaſe; the ſeller 

rſued Robert Burnet for the price. 

.Alledzed for the defender: That the diſpoſition to him for an onerous 
cauſe comprehended this bargain, emptio venditio being perfected ſolo conſenſu 
without tradition; and the ſeller had no hypothec for the price. 

The Lords found Robert Burnet liable if the victual was delivered after James's 
deceaſe, ſeeing it could not be properly in bonis [of James] before delivery, March 
1682, Mr. Villiam Hay contra Burnet, This deciſion ſeems ſomewhat irre- 
gular ; but it was conſidered that the purſuer was a miniſter, and the defender 
was the defunct's ſon-in-law, and a writer to the fignet, who had only a ge- 
neral diſpoſition, and no particular aſſignment to the bargain, Caſtlebill's Pratt. 
tit. ſummons, No. 30. 205 | 

DCCCC. Tenants found liable for the neighbouring prices, tho' ex- 
ceeding the fiars, and that albeit their maſters did not require them to de- 
liver their farm ; but that they were only liable for the fiars, if they made 
offer of their farm to their maſter by inſtrument, and kept it for him as long 
as they could conveniently, unleſs they fold it for a greater price; and that 
if it lay and periſhed the tenants were free, not being in culpa, March 1682, 
Berkly of Hiltoun contra Robert Symſon. 

DCCCCI. Found that the ſeller of victual by ſample was not obliged to 
make it ſimply good and ſufficient, tho' he was obliged by the contract to 
that effect; but that it ſhould be good and ſufficient as the ſample, March 
1682, Keith of Ludgubarne contra Mulliten. - 

DCCCCII. Stuart of Shambellze having ſuſpended upon compenſation 
a decreet for L. 300, obtained againſt him by Maxwel of Netheryett, and 
having after an interlocutor ſuſtaining the compenſation, but before the pro- 
nouncing of ſentence, beat the charger ; he, the charger, infiſted upon the 
act Parl. 14. James VI. and craved the letters might be found orderly 

roceeded. 

Alledged for the ſuſpender : That it was only the meaning of the ſaid 
act, that the invader ſhould not be allowed to propone any thing after the 
invaſion ; but it were hard to cut him off from compenſation already ſu- 
ſtained. . | 

Anſwered : The charger did induſtriouſly give the firſt provocation by 
injurious words, knowing the ſuſpender to be a haſty man. 

Keplied : The ſuſpender muſt be cut off. from his reaſons of ſuſpenſion ; 
for the act of parliament operates as much as a diſcharge of the debts ſu- 
ſpended on, fo as they can never be the ground of any action in time co- 
ming, or ſuſtained as a defence or reaſon of ſuſpenſion in this proceſs, and 
has not ſimply the effect of an abſolviture ab inſlantia, but extinguiſhes the 
litigious ſubject. | | 

The Lords having found, upon adviſing the proof, That tho' the charger 
uttered firſt ſome injurious words, the ſuſpender gave the firſt blow with 
his ſtaff, and ſo was the firſt aggreſſor, they found the purſuer's reply relevant, 
and that the ſuſpender was cut off from his grounds of compenſation founded on, 


and 
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and could not uſe them in any other proceſs, January 1683, Maxwel of Nether- 
yett contra Stuart of Shambellie. Vide No. 934. 

DCCCCLII. One being purſued for delivery of ſome merchant-goods 
bought by the purſuer. | 

Alledged for the defender: That he the ſame day the goods were ſold, 
ſent and told the purſuer, that, upon peruſal of his books, he had been 
miſtaken as to the price of the goods, and could not ſell them ſo cheap, and 
{o there ought to be locus pænitentiæ to him, who inſtantly reſiled before the 
intervention of writ or delivery of the goods. 

Anſwered : Emptio venditio ſolo conſenſu perficitur, without writ, nor was 
agreed to, that writ ſhould interveen in this bargain, 

The Lords repelled the alledgeance in reſpect of che anſwer, February 1683, 
Ruſſel and Tait contra George Clark. 

DCCCCIV. The witneſſes adduced in a criminal proceſs for mutilati- 
on before the juſtices, having, after compearance and anſwering to their 
names, been ſeduced to go away, whereby the dittay being remitted ta an 
aſſize, the pannel was acquitted, for want of probation. The party muti- 
late raiſed a proceſs before the ſeſſion for damage and intereſt, againſt the 
inticer of the witneſſes to withdraw. 

Alledged for the defender: That ſuch a proceſs was a novelty, ſeeing 
non conflat that the witneſſes would have deponed, that the mutilation was 
committed by the pannel. 

The Lords ſuſtained proceſs for damage, without putting the purſuer to prove 
what the witneſſes weuld have deponed, March 1683, Stratton of Lithriſe con- 
tra Thomas M. Gill. | 

DCCCCV. One found liable jure mariti for his wife's debt, contract- 
ed before her marriage, tho' he had no benefit or tocher by her, March 1683, 
M*Lellan contra Symon. | 

DCCCCVI. A muir by decreet-arbitral being decerned to belong both as 
to property and commonty to two in common, one of the parties raiſed a pro- 
ceſs de communi dividendo, ſeeing communio parit diſcordias ; and craved the 
encouragement of the act of parliament anent encloſing, in reſpect he deſign- 
ed to encloſe his part. 

Anſwered : This were a contravention of the decreet-arbitral, decerning 
the lands to be poſſeſſed in common; and in re communi potior eft condiuio 
negantis. 

5 The Lords, before anſwer, appointed a viſitation of the ground, if it lay pro- 
per for encliſing, in reſpeft tha! was controverted, March 1683, Sir Jahn Foults 
of Revilſtane contra Sir Patrick Niſbet of Dean. 

DCCCCVII. The wife of Mr. James Alexander of Kinglaſſie, Advocate, 
being cited, and himſelf by name deſigned only her huſband. 

Alledged for the defenders : That by the act 6. Sef. 2. Parl. 2. Charles II. 
all purſuers and defenders ought to be named and deſigned in the executi- 
on; and a man's deſignation ought not to be drawn from his wife. 

The Lords being informed that the proceſs was malicious, at the wife's 
mother's inſtance, and that the affair would be amicably taken away, they 
caſt the ſummons for that impertinent deſignation, November 26. 1680. 

DCCCCVIII. A ſummons being quarrelled as null, for that the execution 
bore only, that the within defigned Andrew Thomſon was cited ; and ſo the 
defender was not defigned as well as named in the execution. = 

Anſwered : This was never in obſervance, and co:mmunzts error facit jus. 


2. The execution is now helped at the bar. 
The Lords ſuſtained the ſummons and execution as helped, November 1683, 


Adam Maxwel contra Andrew Thomſon. 
am 1MaxWwe on ye DCCCCIX. 
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DCCCCIX. An act being quarrelled as null; for that, 1. The libel was 


not proven: 2. A defence of compenſation was proponed, which had re- 
ceived no anſwer. | 

Anſwered : The defender not having denied the libel, it was underſtood 
as acknowledged. 2. Where the Lords give anſwer to one defence, 'tis pre- 
ſumed the reſt are repelled. Again, the defender did fo far homologate the 
ſaid act, that he compeared before the commiſſioner appointed by the Lords, 
in purſuance to examine witneſſes, and gave in interrogatories, and the cauſe is 
adviſed now four years ago ſince the act without any reclaiming till of late. 
Ihe Lords would not reduce or ratify the act, in reſpect of the circum- 

ſtances and ſtate of the cauſe ; but they delayed extracting till Fe/ruary, that 
the defender might purſue for that debt upon which the compenſation was 
founded, December 1683, Lorimer contra Lumiſdean. 

DCCCCX. The Lords ſuſtained the execution of a firſt ſummons to com- 

ear before them by a ſheriff, in that part which was only ſtamped and not 
ſubſcribed, tho' the ſtamp upon the paper did not appear to have had initial 
letters, as ſeems to be required by the act 74. Parl. 6. James V. and tho' the 
execution was late, within a twelve months; becauſe the ſaid act, and the act 
32. Parl. 5. James III. allowed letters and charges, or precepts to be execute by 
ſigneting, without ſubſcribing the ſame ; and that either by ſheriffs in fee, or 
ſheriffs in that part; and the late act of parliament anent ſecond ſummons, 
makes no alteration of the old way of execution. Here the executor of the 
firſt ſummons could not write, and the ſecond citation was given by a meſ- 
. ſenger at arms. 

DCCCCXI. Found that a ſummons not being continued within year and 
day, (when continuations were in uſe) the inſtance periſhed, November 1684, 
Belſhes contra Lord Loudoun. 

DCCCCXII. In an action at the inſtance of Dr. Sibbald againſt the La- 
dy Roſyth, for damage he had ſuſtained in the burning of his houſe when 
poſſeſſed by her as a tenant. 

Alledged for the defender: That this action is a novelty, and not relevant, 
unleſs it be alledged, that the fire was raiſed culpa lata or leui of the de- 
fender or her ſervant : for ex natura contractus locati conducti, the defenders are 
not liable for culpa leuiſſima. 2. By the act 75. Farl. 4. King James I. a ſer- 
vant that rackleſsly, 2. e. culpa and not by chance, raiſes fire, is to be puniſh- 
ed, and not the maſter. 3. By the 54 chapter, Aeg. burgor. where fire paſs- 
eth out of one man's houſe and burns his neighbour's, no hurt ſhould be 
done to him where the fire was firſt raiſed, but that the authors of ſuch 
burning ſhall tyne their ſervice ; which implies, that the author was a ſer— 
vant, and in culpa too. 

Anſwered for the purſuer : The difficulty of diſcovering the true cauſe of 
fire riſing, is the reaſon why ſuch actions have not been purſued. And tho 
ex natura contractus locati conduttt, parties are not liable ob culpam leviſſimam, 
they are ſo liable ex lege aquilia. 2. Tho' the ſaid act 75. punitheth the tervant 
primario, yet if he have not in bonrs to repair the damage, it doth not hin- 
der but that the maſter ſhould be found liable ſub/ediarrte, maſters being liable 
for their ſervants, as nautæ caupones ſtubularii are liable for damage done by the 
culpa leviſſima of their ſervants. 3. The burgh-laws are not authentic law 
with us; and the anſwer to the act of parliament is repeated. 4. Fire is 
preſumed oriri ex culpa, unleſs the contrary be proven, and plerumque in- 
cendia fiunt culpa inhabitantium, I. 3. & 2. ff. de officio præfedti vigilum; ſo that 
it ſhould lie upon the inhabitants to prove their innocence. And tho' lawyers 
ſay, that debet conſtare de perſona determinata, yet ſeeing tis impoſſible for 


ſtrangers to know what is done in a man's houſe, 'tis incumbent on the 
' maſter 
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maſter of the houſe demonſirare perſonam : and if his own ſervant be the de- 
linquent, he ought to be liable in our law for the damage. For tho' by the 
Roman law maſters had the privilege to free themſelves from accounting for 
the delicts of their ſervants (who were ſlaves, and generally hated their ma- 
ſters) noxꝶ caput dando ; yet with us ſervants, who are free men, are gene- 
rally ſo affectionate towards their maſters, that they may be caſt from being 
witneſſes for them. And maſters, by chuſing careful ſervants, may pre- 
vent ſuch damages; and if they make an ill choice, they only ſhould ſuffer 
by it. Again, the defender ought the rather to be liable, becauſe ſhe had once 
before endangered the houſe, by firing of a cuſhion left upon the hearth ; 
and the fire might poſſibly have been prevented, had not ſhe or her ſer- 
vant unneceſſarily carried away the key of her chamber, tho' ſhe had a clo- 
ſet to have locked up all things in ; or it ſhe had left the key, as ſhe was de- 
fired to do, that ſuch as came to ſee the houſe, which was to be ſet, might 
ſee it. 

Replied : If inhabitants were to be preſumed culpable without the purſu- 
er's proving of the particular perſon guilty, the probation had been fo eaſy, 
that this had not been the firſt proceſs (as it is) that was ever raiſed about 
fire. But it ſeems the late Advocate Sir 70h N:/bet, who is a knowing law- 

er, knew no ſuch eaſy remedy of repairing his loſs by the burning of his, or 
elſe he would have raiſed ſuch another proceſs for damages againſt French the 
ſtationer, in whoſe ſhop the fire broke out. To alledge that maſters are liable 
ſubſidiarie, is a mere conjecture and divination, without any ground in law. 
And 'tis nothing abſurd to leave the maſters free, and chaſtiſe the ſervants ; 
for as the maſter of the houſe where fire doth firſt break out in, has always 
great loſs, their own interelt is ſufficient to make them careful in the choice 
of, and watchful over the behwwiour of their ſervants. And law has ſuffici- 
ently provided againſt wilful fire-railing, by making it treaſon. There is a 
ſpeciality in the caſe of nautæ caupones flabularii, who (in reſpect of the ne- 
ceſſity that people are under to truſt theſe with the cuſtody of their goods) 
are made liable for greater care, diligence and fidelity in their ſervants. And 
lawyers are clear that the purſuer ſhould prove the determmata perſona, that 
the maſter might exculpate himſelf by inſtructing, that either he had no ſuch 
ſervant, or that his ſervant was abſent, or the like. As to the ſpecialities of 
fact, they import nothing; for the cuſhion was accidentally fired: and the 
defender having loſt ſomething on that occaſion, which the maid was ſu- 
ſpeed to have ſtollen, that occaſioned the defender to take away the key. 
And the defender having but a third chamber, if the vent took fire by be- 
ing foul with ſoot, it was to be imputed to the ſetter and not to her, who 
had a conſiderable loſs in her goods, which any body might think ſhe failed 
not in ordinary diligence to preſerve. 

The Lords, before anſwer, ordained the points of fact to be tried; and re- 
commended to ſome of their number to ſettle the parties, February 1685, 
Dr. Sibbald contra Lady Rofyth. 

DCCCCXI1II. Mr. Douglaſs having, after he was condemned to die for 
murder, acknowledged, in exoneration of his conſcience, by a declaration 
under his hand ratified before the juſtices, that he had raiſed fire in Hary 
Greme's chamber; Hary raiſed a proceſs of damage againſt his heirs. 

| Alledged for the defenders : 1. The defunct was minor, and leſed by that 
confeſſion. 2. It was emitted without conſent of his curators, and fo null. 
. The defunct after ſentence, and before execution, was reputed to be in 
lefo egritudinis, ſo as he could not prejudge his heir by his confeſſion. 

Anfwered : Minors cannot revoke confeſſions of crimes, unleſs they can 
dcere de errore, 2. As minors may commit crimes without conſent of their 

SIC curatos, 
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curators, ſo they may confeſs them. 3. The law of deathbed is founded 
upon the preſumption, that perſons ex favore et impatientia merii, may be 
impoſed upon to prejudge their heirs : but here the defunct was in firm and 

perfect judgment, and health. Again, it were abſurd if a perſon condemn- 
ed for a private crime, acknowledging high treaſon, might not be indicted 
again for treaſon, and forfeited upon his confeſſion. Now, de facto, the de- 
funct was indicted again for the fire-raiſing; and tho' he was acquit by an 
aſſize, becauſe he did not ratify the ſaid confeſſion before them, yet the de- 
claration before witneſſes is ſufficient to infer an obligement for damage. 
And if a party on deathbed ſhould judicially acknowledge himſelf guilty 
of treaſon, he might be forfeited for the ſame after his death. 

Replied : No heir can be directly prejudged by any writ of his predeceſſor 
made on deathbed. 

The Lords found, That Mr. Douglaſs after ſentence was in the caſe of death- 
bed; and therefore did not ſuſtain proceſs on his confeſſion, March 1685, Hary 
Graeme contra Douglaſſes. 

DCCCCXIV. The Earl of Aboyn being purſued by Lady Anne Gordon, as 
repreſenting his father, who was factor for the purſuer, and fo liable to do 
ordinary diligence for uplifting the rents of her locality, which are now be- 
come deſperate by the poverty of tenants, ſeeing mandatarius tenetur ad talem 
dem et diligentiam in rebus mandatis qualem praſtare ſolet in ſits. 

Anſwered for the defender: That by the quality of the factory he was 
liable for actual intromiſſions allenarly, and could not be obliged to intromit, 
and his ſervice was gratuitous. 

The Lords ſuſtained the anſwer for the defender, March 1685, Lady Anne 
Gordon contra Earl of Aboyn. 

DCCCCXV. In a proceſs for damage againſt a perſon who induced the 

urſuer to take a cautioner whom the defender knew at the time to be in- 
ſolvent. ; 

The Lords rejected the ſummons as not relrvant, tho all was referred to the de- 

ender's oath, November 11. 1685, Pittrichie contra Udney. 

DCCCCXVI. Found that the firſt ſummons being execute at Mr. Archi- 
baid Niſbet's writing-chamber, and a copy delivered to his ſervant there, 
the execution was null, and contrary to the act, tho' he had got the ſecond 
ſummons perſonally apprehended. Here the writing-chamber was not con- 
tiguous to the houſe, January 1686, Mr. Archibald Niſbet contra M*Lel- 
ſand, Ec. 

DCCCCXVII. John Blair having raiſed a ſummons of rei vindicatio of a 
Feliſh bridle worth L. 50 Sterling, againſt Bailie Græme. | 
It was alledged for the defender : That rei vindicatio is only competent 

contra fofſeſſorem, which the defender is not. 2. The ſaid bridle was law- 
fully poinded and appriſed to the defender from Thomas Douglaſs his debtor, 
in ſatisfaction of a part of the debt, and was thereafter bona fide diſpoſed on 
as lawfully poinded, the defender having reaſon to think it belonged to 
Thomas Douglaſs, ſince poſſeſſion of moveables preſumes property. And the 
defender having diſcharged his debtor of the like ſum for which the bridle 
was appretiate, he but /uum recepit, which ought to defend againſt rei vin- 
aicctio as well as condictio indebiti. 

Anſwered tor the purſuer: Tho' direfa rei vindicatio be properly compe- 
tent contra poſſeſſorem, yet the acio utilis is competent againſt any perſon 
who received benefit by the thing in quantum lucrati, and the defender muſt be 
liable for the price as ſurrogatum, otherwiſe perſons might come to be diſap- 


pointed of their property by the extinction or loſs of the ſubject: and the 
| defender's 


SUMMON S. 259 


defender's oath of calumny is craved, if he had no reaſon to think that the 
bridle belonged not to Thomas Deuglafs. 

The Lords inclined to repel the defence; but, before anſwer, ordained ſome 
points of fad? to be inquired into, December 1685, en Blair contra Bailie 
Graeme. 

DCCCCX VIII. James Sutherland and Bailie Jchnftoun being in copartnery 
with ſome others, Bailie Weadderturn raiſed a purſuit againſt Bailie Johnfloun, 
upon a breviate of the books of copartaery, containing charge and diſ- 
charge, all written with the defender's hand, the leger books being loſt. 

Alledged for the defender: That as the abbreviate inſtructs the charge, 
ſo it muſt inſtruct the diſcharge, eſpecially conſidering, that tho' the copart- 
nery diſſolved in the year 1663, the purſuer had not till of late pretended 
to any debt againſt the defender. 

Anſwered : Bailie Jobnſtoun having been both book-holder and caſh-keep- 
er, and received 10 hill. per tun for his ſervice, which during the copartne- 
ry amounted to upwards of L. 1000 Sterling; and the copartnery having 
been carried -on by the granting of bonds, and drawing of bills for many 
thouſand pounds Sterling, upon the joint credit, the diſcharge muſt be in- 
ſtructed by retired bonds, bills, and diicharges thereof, otherwiſe the par- 
ties cannot be ſecured. 

The Lords found, That the articles of diſcharge relating to «crit muſt be in- 
flrufted by the writ, where writ is uſually taken, and required for perſons ſecu- 
rity, January 1686, Bailie Wedderburn contra Bailie Johnſtoun. 

DCCCCXIX. John Drummond factor, and Mr. Jackſon of London, ha- 
ving, by way of a correſpondence, drawn ſeveral bills upon one another, 
Jahn Drummond fitted an accompt of debit and credit ſpecifying the particu- 
lar bills, containing L. 500 of balance upon his own debit, which he ſubſcri- 
bed without any obligement to pay, and ſent it to Jackſon ; Fachſon turning 
inſolvent in a little time after, one Jaſon, his creditor, got the accompt and 

urſued John Drummond for the balance. 

Alledged for the defender: That ſince the accompt relates to bills as the 
ground of the debt, he could not be liable unleſs theſe bills were retired and 
ſatisfied; for they might have been proteſted for not- payment, and ſo come 
back upon the defender, as one or two has. 

Anſwered : Bills of exchange not being proteſted and returned debito tem- 
fore, the drawer is free; and if the purſuer, who is a creditor to Jachſin, and 
not maſter of the bills, were obliged to produce them, Drummond, by collu- 
ſion with Fac#/or, getting him to keep up the bills tho truly paid, could not 
be overtaken, which were abſurd. And two of the bills being only proteſt- 
ed, tho' all were drawn a good time ſince, the reſt are prelumed to have 
been ſatisfied: and the purſuer produces a bill drawn by Drummond on Tack- 
ſon, poſterior to the fitted accompt, which is ſatisfied. 

Replied : Law prefixes no determined time for returning proteſted bills: 
and the intimating the proteſt was only neceſſary in caſe the defender had 
had effects in Fack/on's hand, to be drawn out of it debito tempore; or to put 
the defender upon his guard, not to give Jacłſon new credit. 2. When 

ackſon, the bankrupt, colluſively furniſhed the purſuer with the ſaid ac- 
compt and bill, he would have furniſhed him with the other bills alſo for 
clearing the balance, had they been retired and ſatisfied, 

The Lords found no proceſs againſt the defender for fo much of the balance as 
anſwered to the bills that were not returned to the defender, till ſuch time as the 


ſaid bills ſhould be returned to him, January 1686, Thomas Watſon contra John 
Drummond. | 
DCCCCXX. 
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DCCCCXX. It being objected againſt the execution of a ſummons of re- 
duction, That it was null by the act 32. Parl. 5. James III. act 74. Parl. 6. 
James V. for that tho' it was recent, it did not appear to be ſtamped. 

Anſwered: Sealing and ſtamping was then required when few meſſengers 
could write their names, and when the ſtamp contained the initial letters in 
place of their ſubſcription ; but now 'tis unneceſſary when all meſſengers 
do write. And by the act 139. Parl. 12. James VI. executions are appoint- 
ed to be ſubſcribed by the executor. And ſealing in ſeveral other things is 
now in deſuetude, act 117. Parl. 7. James V. act 29. Parl. 6. Queen Ma- 
ry, act 80. Parl. 6. James VI. And the executions of ſummons ſeldom 
hear any veſtige of ſtamping : and many of them do not bear that they are 
ſtamped. 

Replied Solemnities required by law in executions cannot be diſpenſed 
with, tho' ſome of them ſeem unneceſſary and uſeleſs ; and all executions of 
ſummons ought to be ſtamped. And the act 139. Parl. 12. James VI. ſeems 
to add ſubſcribing to ſealing of executions. 

The Lords inclined to find the execution null ; but did not pronounce 
their interlocutor, February 1686, Arthur Forbes contra Gordon of Park. 

DCCCCXXI. Found that a ſummons of reduction on minority, not exe- 
cute within year and day after raiſing, is null, March 1686, fobn Jolly con- 
tra Laird of Lamingtoun. 

DCCCCXXII. In a proceſs of maills and duties it being alledged, That 
the executions of the ſummons were null, for not bearing the particular di- 
ets when the defenders were ſeverally cited, whereby the mean of improving 
the ſame was cut off. 2. The principal appriſing is not produced as the 
title of the proceſs, but only a tranſumpt thereof. | 

Anſwered for the purſuer : When many defenders are cited, eſpecially 
tenants, 'tis uſual for the execution to bear upon the 1ſt, 2d, 3d, 4th days, 
Sc. without diſtinguiſhing which of the defenders were cited upon the firſt 
day, &c. and this always ſuſtained unleſs improbation be proponed perempto- 
ri againſt the execution, and then the purſuer may condeſcend upon the 
particular day. 2. Tranſumpt is a [formal] ſentence before the Lords of ſeſ- 
fion, and therefore a ſufficient title to purſue. 

The Lords ſuſtained proceſs, and repelled both defences, March 1686, Belches 
of Tofts contra the tenants of Londen. | 

DCCCCXXIII. It being objected againſt the executions of a ſummons, 
that the day of citation was a Sabbath day, and fo unlawful. | 

 Anſeovered : That was but an error in the naming of the day of the 
month. | 

The Lords ſuſtained the execution, and allowed the day of citation to be helped, 
March 1686, Lord Callender contra Duke of Hamiltoun. 

DCCCCXXIV. A ſummons of adjudication being raiſed at the inſtance 
of T1ugh Wallace caſh-keeper, againſt ſeveral perſons fined by the council, 
and the execution apart bearing Hugh Wallace the purſuer, and relating to 
the ſummons. 

It was alledged for the defenders: That by the late act of parliament all 
ſummonſes not deſigning the purſuer and defender, are null. 

Anſwered for the purſuer: The purſuit is for the King's behoof, whom 
the negligence of his officers cannot prejudge. 

Replied : The King is denuded in favours of donatars. 

The Lords ſuſtained the defence on the att of parliament, February 1687, Pol- 
lach Maxwel, &c. contra Gray of Crictie; but allowed the purſuers to help 
the execution, or produce a new one. Hide No. 927. | 


DCCCCXXV. 
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DCCCCXXV. In a purſuit at the inſtance of the maſter of Forbes, againſt 
—_ Steil vintner, for the price of a cloke ſtollen out of the defender's 
houſe. 

Alledged for the defender : That the maſters of drinking houſes, where 
people do not lodge, cannot be anſwerable but for what is delivered to their 
care. 2. The cloke was not ſtollen by any of the defender's fervants, but 
by a gentleman who came in to drink. 

The Lords having conjidered the preparative, and the common law of nautæ, 
caupones. &c. they decerned againſt the defender for the price of the cloke, Fe- 
bruary 1687, maſter of Forbes contra Patrick Steil vintner, 

DCCCCXXVI. The Lords ſuſtained a notorial copy of Colonel Gordon's 
teſtament as the title of proceſs, the purſuer proving cum proceſſu, that noto- 
rial copies made faith where notars were not preſent at the ſubſcribing, as 
notorial extracts did where the notar was preſent, and did ſubſcribe the 
inſtrument with the party, February 1687, Sir William Binning contra the 
Lady Carſe Hope. 

DCCCCXXVII. In the foreſaid cauſe betwixt Gray of Crichie and Pollocł 
Maxwel, No. 924, a new execution being produced, with a full deſignation 
of Hugh Wallace, and the fame being alſo quarrelled as null, for that it was 
not ſtamped. 

It was alledged for the purſuer : That ſtamping is in deſuetude ; but if 
that be found neceſlary, the meſſenger will yet ſtamp it, the firit execution 
being truly ſtamped, 

The Lords allowed the execution to be flamped, the meſſenger deponing, that the 
firſt execution was ſtamped, July 1687, Crichy Gray contra Pollock Maxwel. In 
this cauſe the Lords found, That actions to the behoof of the King's dona- 
tars, ought to be inrolled conform to the act of parliament. The like was 
found in Brodie of Lethem's cauſe. 

DCCCCXXVIII. Found that in our law parents have not beneficzum com- 
petentte, July 1687, Cairnes contra Cairnes of Bellamore. 

DCCCCXXIX. Found that when one hath the ſervitude of an aqueduct to 
a mill, through a neighbour's ground, the perſon who hath the benefit of 
the aqueduct (and not the party ſervient) is liable to maintain the ſame, ſo 
as the adjacent grounds receive no prejudice by the water, July 1687, par- 
ſon of Dundee contra Ingliſh. 

DCCCCXXX. In a purſuit for the hire of a horſe it was alledged for the 
defender, That he having ridden him the length of Dumbar, in company 
with others, very ſoberly, the horſe fell ſick and lame, ſo as he was forced 
to leave the beaſt there, which he intimated to the hirer. 

The Lordi found the defender free of the hire, and of the charges of the horſe 
at Dumbar, June 1687, David Jobnſtoun contra Rankin. 

DCCCCXXXI. Three packmen having hired a carter to carry their packs 
from Ayre to Kilmarnsch, it was libelled that one of the packs was opened, 
and L. 80 Scots taken out of it. 

The Lords found, That it being proven, that the pack had been opened after 
delivery, the defender was liable de receptis ; and that the packman might proce 
by his cath in litem, what money was in it when be delivered it, July 1687, 
Hub Euin contra Jahn Miller. 

DCCCCXXXXII. Found that heritors and liferenters holding of the 
King's vaſſals, ought not to contribute with theſe their immediate ſuperio- 
ors, for the fees of commiſſioners to the parliament, ſeeing they had no 
vote in the election, and ſhould be as free as the vaſſals of noblemen and 
biſhops, notwithſtanding of the general clauſe in the late act of parliament, 
July 1687, Touch contra heritors of Stzrlimg-ſhire. 

2. DCCCCXXXIII. 
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DCCCCXXXIII. Naſmith and Hamiltoun, Bailies of Hamilton, being pur- 
ſued ſub/idiari? for the debt due by a priſoner, whom Naſmith by colluſion 
had ſuffered to eſcape ; and Hamilton having paid the whole, for Naſmith was 
inſolvent, he raiſed an action againſt the electors for chuſing an inſolvent 
magiſtrate. 

The Lords finding this a novelty, refuſed to ſuſtain proceſs, July 1687, Bailie 
Hamilton contra Ec. | 

DCCCCXXXIV. Found that when one party invaded another during the 
dependence, decreet is to be pronounced conform to the libel or ſummons, and 
not conform to the act of litiſconteſtation, if it be narrower than the libel, 
January 1687, Dr. Strachan contra Tolquvoun. Vide No. go2. 

DCCCCXXXV. The Lord Tarbat, a conſiderable creditor upon the e- 
ſtate of Cromartie, having raiſed a ſale thereof upon the act of parliament, 
and bought the ſame at the roup, he craved an extract of his decreet of 
fale. 

Alledged by ſome creditors : That all the common debtor's lands were 
not rouped, and the remainder being only fractions, would not go off at 
ſo good a rate as if they had paſſed with the whole. 2. Some having rights 
tranſcendent over all the eſtate, and others having particular localities, it 
was recommended to the Lords to determine how the price ſhould be di- 
ſtributed : and it was offered, as a juit and equal method, that after pay- 
ment of the tranſcendent right as preferable, the remainder of the price 
thould divide pro rata of the debt due out of the diſtin& localities, where 
there cannot be prior or poſterior among rights upon different lands. 

Alledged by other creditors : That the beſt rule would be this ; if there 
were no tranſcendent right at all, or if the reſt of the eſtate beſide the ſpe- 
_ cial localities, were ſufficient to ſatisfy the tranſcendent right, without en- 
croaching upon any of the localities, then the creditors of the ſpecial locali- 
ties ſhould be ſatisfied pro rata of their debt : but if the tranſcendent right did 
encroach upon the localities, then the creditors in the localities ſhould be pre- 
ferred to the price, according to the priority of their right. 

The Lords found the defence, that all the debtor's lands were not rouped, not 
competent now after the roup, and the lands ſold ; but ought to have been proponed 
when the rental was to be proven, eſpecial'y ſeeing the act of parliament allows 
the ſale of the whole lands, or of a part of them: they found alſo, That where 
there is no tranſcendent right, or ſuch a one as does not encroach, &c. the debt up- 
on the ſpecial localities, is to be paid pro rata debiti, unleſs one of the ſpectal lo- 
calities be not a full ſecurity for the debt upon it; in which caſe it is only to be 
conſidered quoad valorem. But they found, That where there 1s a tranſcen- 
dent right encroaching upon the ſpecial localities, theſe localities are to be prefer- 
red, according to the antiquity of their reſpective infeftments, February 1. 1688, 
Lord Torbat contra creditors of Cromartie. Altho' by this means the credi- 
tor by the laſt right might chance to be wholly cut off from payment, and 
yet behoved to loſe his ſecurity by the locality to which the other had no 
right, which ſeems hard, ſince the act of parliament appoints a legal vendi- 
tion, without conſideration of the preference of right. And as the creditor 
having the tranſcendent right might have affected the poſterior locality, and 
ſuffered the other locality to be free, ſo law may juſtly do it. Some of the 
Lords were of opinion, that the creditor having the tranſcendent right, 
ſhould communicate it guoad the lands not fold to the creditors having ſpeci- 
al localities, that they might have a title to theſe lands, to make up the pre- 
judice done to them by the tranſcendent right, and might be preferred to 


creditors having poſterior rights, or to perſonal creditors, who upon a dili- 
gence 
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gence would come in within year and day. In this proceſs it was alſo found, 
that creditors having real rights, tho they got but payment, ſhould aſſign 
with warrandice from fact and deed, and that it was not enough for them to 
renounce ; and that the expence of the roup and proceſs ſhould come off 
the creditors who got payment, pro rata of the payment. 

DCCCCXXXVI. In a purſuit upon a contract of marriage, for payment 
of a bond due to the wife by her father, and therein aſſigned to her hu- 
ſband, againſt the debtor's grandſon, whoſe father was heir to the debtor, 
and conſenter in the ſaid contract with the wife his ſiſter. 

Alledged for the defender : No proceſs for payment of the bond narrated 
in the contract, unleſs the bond itſelf were produced : and whatever might 
be pretended againſt the debtor in the bond, had he narrated the fame in 
the contract, the narrative ought not to militate againſt the defender's fa- 
ther, who was but heir to the debtor, and not principally concerned, or ob- 
liged to pay, but only a conſenter in the contract. 

Anſwered : The contract narrates all the ſubſtantials of the bond, and the 
defender's father, who was then heir to the debtor, would not have ſigned 
any contract narrating a debt himſelf would be liable for, had he not been 
convinced of the truth of it; nor is he a conſenter in general, but alſo in 
the clauſe of aſſigning the ſaid bond. 

The Lords ſuſtained proceſs on the contract, June 20. 1688, Blackbarrony con- 
tra Clerkingtoun. 

DCCCCXXXVII. In a purſuit at the inſtance of Captain Straiton againſt 
Craigmiller, for payment of a 6000 merks bond. | 

Alledzed for the defender: That the money was win at game, 22. dice, 
within twenty four hours, and ſo was not due by the act 14. Parl. 23. 
James VI. 

Anſwered : The ſaid act affords only a defence againſt payment when 
the money is purſued for; but here a bond of borrowed money is pur- 
ſued. 

The Lords found it relevant ſeripto or juramento, that the bond was grant- 
ed for money win at game within twenty four hours, to make the bond fall under 
the act of parliament. 

Captain Straiton having deponed, that he lent the defender 4000 merks, 
which was all truly borrowed money, except thirty fix guineas, and there- 
after lent him 2000 merks more, and upon giving back the firſt bond, got 
the 6000 merks bond delivered to him : but refuſed to depone if he won 
back any part of the 4000 merks before the lending of the 2000 merks. 

Alledged for the King's Advocate : That money win at game within 
twenty four hours, above 100 merks, 1s by the act of parliament confiſcate 
to the poor of the pariſh: and the purſuer's refuſing to depone ut ſupra, im- 
ports, that after the lending of the 4000 merks, he win back a part on't 
before lending of the other two, which is fraudem facere legi, And if ſuch a 
thing were 1 a gameſter with 1000 merks might win 100000 in twen- 
ty four hours, in lending it over and over again upon tickets, which would 
quite elude the act of parliament, introduced for the public advantage, to 
refrain youth and riotous _ 

The Lords were very clear that the 2000 merks fell under the act of par- 
liament in quantum Captain Straiton won back of the 4000 merks lent on bond, 
tho' the individual ſpecies loſt was not lent again; and declared they would 
determine ſo in all time coming, not only as to money win at cards, dice, 
and horſe-races expreſſed in the act of parliament, but in all other games 
wherein money is win and loſt: But, in i the act was in deſuetude, 


they would not determine ſo as to bygones; but found the letters orderly 4 
_ ceede 
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cecded at the purſuer's inſtance againſt the defender, except as to thirty one guineas, 
the other five guincas, but 100 merks, allexwed to be win in twenty four bours, Ju- 
iy 19. 1688, Captain Straiton contra the Laird of Craigmiller. 


SUE EWIORITY. 
DCCCCXXXVHI. Found that the ſuperior being liable for the feu- duty 


of the erection to the exchequer, w!z. L. 20, and ſeveral parts of the lands 
being feued out, holding of the King for payment of an undetermi— 
ned proportion of the feu- duty; if the ſuperior pay the whole, he may 
have recourſe againſt any part of the lands of erection for the whole, and 
leave that vaſſal to ſeek his relief off the reſt pro rata, Januery 1682, Viſ- 
count of Stormount contra Blair of Kinfarons. 

DCCCCXXXIX. Found that altho' ſuperiors of erection, by the act of 
parliament 1633, were not formal ſuperiors, ( having only the feu-duties, 
and not the other profits of the ſuperiority) yet hoſpital-lands, or mazſon- 
dicus, fell not under the annexation 1587, and that ſuch continued ſuperiors, 
as being excepted from the annexation, March 1682, Findcury contra town of 
Brechin. | 

DCCCCXL. Atlernie having ſuſpended a bond granted by him to Craig- 
Hall, for his entry, upon this reaſon, that his lands being a part of the ab- 
bacy of Nortbberwict, which was annexed to the crown in the year 1633, 
the King is ſuperior, and nothing reſerved to the Lord of erection but the 
feu-duties till redemption ; ſo that the ſuſpender hath miſtaken Crarghall for 
his ſuperior ; and here the King's Advocate concurs with the ſuſpender. 

Anſwered : By the a& of parliament 1661, there is an exception of ſuch 
vaſſals as had conſented, or ſhould conſent to rights of ſuperiority of church- 
lands, as importing as reſignation of the property in favours of the ſuperi- 
or; and here the vaſſal in the year 1634 made a formal reſignation of the 
property in the King's hands in favours of Crarghall, then Lord Advocate, 
who was infeft thereon, which is much ſtronger than a bare conſent menti- 
oned in the act of parliament, and would have been a valid right tho' there 
had been no ſuch proviſion in the act of parliament for making conſents 
equivalent to reſignations: for at all times reſignations were lawful, even 
before the act of parliament. 

The Lords feund the letters orderly proceeded, and the ſum payable to Craighall 
as ſuperior, for the entry, January 1686, Crarghall contra Athernte. 

DCCCCXLI. The laird of Dundeſs having feued out ſome acres of land, 
with an irritant clauſe de non alienando, which the feuar notwithſtanding the 
Irritancy did wadſet ; and Dundaſs having thereafter diſponed the ſuperiority 
of the feu to Mr. George Wilſon, Mr. George purſued a reduction and declara- 
tor of extinction of the feu upon the foreſaid irritant clauſe. 

All-dged for the defender : That any fault committed by him was in Dun- 
daſs's time, who diſponed only the ſuperiority to the purſuer. 2. "Twas 
offered to be proven that Dundaſs did paſs from the ſaid irritancy, and approve 
the wadſet, by accepting feu-duties from the wadſetter, who was in the na- 
tural poſſeſſion, and (as in recognitions) any approbation of the ſuperior, 
whether antecedent or ſubſequent, ſhould purge the irritancy. 3. The wad- 
ſet was renounced before the purſuer acquired the ſuperiority. 

Anſacered for the purſuer : The right of ſuperiority comprehends omne jus 
in the lands, and the irritancy being incurred in Dundeſs's time, and not 
reſerved, nor the benefit thereof gifted to any, franſit to the purſuer by Dun- 
dais's diſpoſition to him. 2. The granting of diſcharges to the wadſetter of 


the feu was not adus habilis, to extinguith the effect of irritancy : for that 
could 
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could only import at moſt a ſecurity to the wadſetter of his right, and not 
a ſecurity of the reverſion to the granter of the wadſet ; fo that after re- 
demption of the wadſet, the feu returned free to Dundaſs, and conſequent- 
ly to the purſuer his ſingular ſucceſſor. And recognition being incurred by 
the granting of a wadſet, a ſubſequent confirmation of the wadſet ought not 
to ſecure the reverſion. 3. The redemption of lands before quarrelling 
purges no irritancy incurred through the alienation. 

The Lords found the ſecond alledgeance relevant to furge the irritancy, Decem- 
ber 16. 1687, Mr. George Wilſon contra Peter Smith. 

DCCCCXLII. In the reduction and improbation at the inſtance of the 
Earl of Dumfermling, as come in place of the prior of Pluſcardin, againit 
the vaſſals of the priory. 

Alledged for the defenders : By the annexation 1633 the ſuperiority of all 
kirk-lands, as well theſe erected before the annexation 1587, as thereafter, 
are annexed to the crown, whereby the defenders became truly vaſſals to 
the King, and the Lords of erection have only right to the teu-duties till 
redemption, and ſo the defenders need not produce their rights to the pur- 
ſuer. | 

Anſwered for the purſuer : The priority of Pluſcardin is excepted in the 
annexation 1587, and erected in favours of the purſuer's predeceſſors ; and 
it is not expreſsly comprehended in the annexation 1623. 2. The act 51. 
Parl. 61. declares all perſons who conſented to be vaſſals to the Lords of 
erection excluded from the benefit to hold of the King: and ta z/t the de- 
fender's predeceſſors gave ſuch a conſent to the purſuer's predeceſſors. 

Replied. for the defenders: The act 1633 annexes all without diſtinction, 
and ſo includes the priory of Pluſcardin. 2. The conſent mentioned in the 
act 1661, is a conſent ſince the act 1633, and the conſent founded on by the 
purſuer is z anno 1612, long before the 1633. 

The Lords ſuſtained the alle.'geance made for the defenders, July 19. 1688, 
Lord Dumfermling contra Sir Robert Dumbar. 


SUSPENSIONS. 


DCCCCXLIII. The Sheriff of Kincardin having declared a man fugitive 
for theft upon an irrelevant dittay, and this being ſuſpended by the Lords 
through ſome miſtake, they found the letters orderly proceeded, ſeeing the 
party ought to have ſuſpended before the Juſtices, who are the proper jud- 
ges, December 1. 1681, Alexander G:rdon Procurator-fiſcal contra David 

amy. 

DCCCCXLIV. In the ſuſpenſion of a charge upon a charter-party, regi- 
ſtrated in the books of ſeſſion, the Lords found, That tho' the Admiral was 
the privative judge in the firſt inſtance, the ſuſpenſion was a ſecond inſtance, 
and there was no neceſſity to regiſtrate the contract in the admiral- books, 
ſeeing he could not ſuſpend the charge. And the firſt inſtance 1s to be un- 
derſtood of libelled ſummons, and not of regiſtration, which is a decreet of 
conſent, February 1682, Brown contra ſkipper Burnet. 

DCCCCXALYV. It being alledged for the cautioner in a ſuſpenſion, That 
he ought to be free if any one of the reaſons be relevant and proven in ter- 
minis, tho' the letters be found orderly proceeded as to the reſt. The Lords 
demurred on the point : but it ſeems not out of all queſtion, if the cauti- 
oner is ſimply free, March 1682, Mr. Robert Colt contra Mr. Wiltam Somer- 
vell. The cauſe being thereafter called in preſence, it was alledged for the 
cautioner, That it was the common opinion, that the cautioner in a ſuſpen- 
ſion was only liable where the reaſon libelled was not relevant and true; 
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and by the expreſs practique, a party having charged upon a contract con- 
taining mutual obligements, for not-performance by the other, (who ſuſpend- 
ed) altho' the charger offered at diſcuſſing to perform inſtantly, and there- 
fore the letters being found orderly proceeded againſt the ſuſpender, yet the 
Lords found the cautioner in the ſuſpenſion free, much more ſhould the cauti- 
oner in the ſuſpenſion be free, where the charger had no right to charge for 
the ſums, he being condemned for murder, and all his goods and gear adjud- 
ged ana decerned by the criminal judge to belong to the King, which needs 
no declarator, as eſcheats upon charges of horning does: for the King ha- 
ving a jus quaſfitum to the ſums charged for, by the criminal ſentence, 
(which was equivalent to an aſſignation) the condemned party could no more 
charge for payment than a cedent could for ſums aſſigned by him after inti- 
mation of the aſſignation. 

Alledged for the charger: Were this allowed, the benefit of cautionry 
would be altogether cluded ; for there are few ſuſpenſions but contain ſome 
reaſons relevant and true; and it is uſual for ſuſpenders to get groundleſs 
arreſtments laid on in their hands by their own procurement: but the cauti- 
oner in a ſuſpenſion ought to be liable, unleſs the reaſon, when verified, take 
off ſome part of the ſum charged for. 

The Lords, in reſpect of the circumſtances of this caſe, where the purſuer had 
no title, aſſoilzied the cautioner; tho at the diſcuſſing of the ſuſpenſion Mr. 
William Somervell had got a pardon from the King for life and goods. But 
had the ſuſpenſion been upon a reaſon of arreſtment or compenſation, taken 
off by recompenſation or retention, the Lords would not ſo eaſily have aſ- 
ſoilzied the cautioner, Mr. William Somervell contra Mr. Robert Cult, December 
1682. 

DCCCCXLVI. A decreet of the Engliſß judges in foro being ſuſpended 
upon iniquity, for their repelling this defence, That the ſummons which 
ſhould have been executed upon twenty one days, were executed upon fif- 
teen days. 

All-dged for the charger : That the decreet not being reviewed within 

ear and day, it could not be quarrelled but upon ſuch grounds as a decreet 
of the Lords is quarrellable ; and their decreet is not quarrellable upon ini- 
uity. 

Anſicered: Tho' decreets of the Exgliſß judges could only be quarrelled 
within year and day for want of authority, they are quarrellable after year 
and day as other decreets, by the ordinary remedy of ſuſpenſion and reducti- 
on upon relevant grounds. And whatever might be ſaid as to doubtful 
grounds of iniquity, yet to repel a defence warranted by an expreſs act of 
parliament, vig. that ſummons ſhould be execute in twenty one days, can- 
not be juſtified : for that is judicare de legibus, and not ſecundum leges. 

The Lords differed much in opinion, if this ground of iniquity was to 
be ſuſtained againſt the judges decreet: but it having appeared from inſpecti- 
on of the decreet, that the defence was repelled upon this relevant reply, 
That the libel was proven ſcripto by inſtructions given out therewith ab initio, 
the point debated was waved, and the decreet ſuſtained, January 1684, Robert 
Pater/om contra Mr. George Jolly. 

DCCCCXLVII. The charger upon a bond ſuſpended upon a reaſon of 
compenſation, having after pronouncing but before extracting a decreet ſu- 
ſpending the letters, liquidated a ground of recompenſation, which upon a 
bill to the Lords was got allowed to elide the compenſation; and thereupon 
the letters being found orderly proceeded, the cautioner in the ſuſpenſion was 
aNoilzied, becauſe the reaſon of ſuſpenſion was relevant and true the time 


of expeding thereof, and verified in terminis, November 1685, John Mair 
h contra 
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contra James Samuel and Marion Jehnſtoun. Thereafter it was alledged, That 
tuch a decifion would diſappoint the effect of cautionty in ſuſpenſions, ſee- 
ing there may be relevant reaſons of ſuſpenſion againſt the preſent exe- 
cution and payment, 72. arreſtment, &c. which take not off the debt, but 
delay payment till purged. And caution being in place of confignation 
formerly, the cautioner ſhould be found liable for what the letters are 
tound orderly proceeded for. 2. Tho' when a decreet, or regiſtration of a 
bond à non ſuo judice, is quarrellable, and therefore turned into a libel ; or tho” 
when a charge being ſuſpended on compenſation for the whole ſum char- 
ged for, the charger acquires a ground of recompenſation after the ſuſpen- 
fion, the cautioner in the ſuſpenſion ſhould be tree, ſeeing compenſation is 
a diſcharge ; yet when a ground of recompenſation was in the charger's 
perſon the time of the ſuſpenſion, and liquidate thereafter before extracting 
of any decreet of ſuſpenſion, the cautioner ought to be liable, becauſe the 
ſuſpender ſhould have conſidered the recompenſation as equivalent to a diſ- 
charge of his compenſation ; ſo that he was in the wrong to ſuſpend. 
3. Reaſons of ſuſpenſion upon partial diſcharges, or partial grounds of com- 
ſation, ſhould not exoner the cautioner pro religus: for that his bond 
BT that he ſhall pay what ſhall be decerned againſt the ſuſpender. 
Anſwered : The compenſation here being total, exhauſting the whole 
charge, and the recompenſation not being liquidate till after pronouncing 
of an abſolviture in favours of the ſuſpender ; there was jus quaefitum to the 
cautioner. 
The Lords were of different opinions; but they adhered to their former in- 


terlocutor, February 1687. 
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DCCCCXLVIII. James Deans having ſet the uppermoſt lodging, fave 


one, of a tenement to a vintner, whereof a great part happened to be ren- 
dered uſeleſs to the tenant, by the heritor of the uppermoſt houſe his ta- 
king off the roof, and heightening his own houſe, which ſubjected the 
lower houſe to rains and other inconveniencies, for four or five months du- 
ring the building ; the vintner, when purſued for the rent, craved allowance 
of the /ucrum ceſſans, and whole damage he had through the change of the 
roof. 

Anſwered : The ſaid damages having happened without the landlord's fault, 
they muſt be imputed caſui fortuito, to which the tenant is liable. 2. The 
accident not having taken away the uſe and benefit of the whole houſe from 
the tenant, it is not in the caſe of vaſtatio, which by the common law makes 
the damage reft upon the landlord. a i 

The Lords ſuſtained the defence for the tenant, and ordained him to condeſcend 
on tbe damage, reſerving the modification to themſerves ; albeit in another caſe, 
incommoding the entry to a tavern in M/ilkre's land, by the ſtones and rub- 
biſh of the next houſe that was demoliſhed, was not ſuſtained relevant to 
diminiſh the rent, December 15. 1681, James Deans contra Alexander Aber- 
cromby. Vide No. 956. | 

DCCCCXLIX. The Lord Renton having, for payment of his debt, ſet a 
tack of his whole lands and caſualities, to Sir Patrick Hume his ſon, reſer- 
ving the kain fow!s to his Lady and his ſon Sir Alexander, the apparent heir; 
after his Lady's deceale Sir Alexander claimed the whole kains jure accreſ- 
cendi, his mother and he being nomine et re conjuncti in the clauſe of reſer- 


vation. 
Anſwered 
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Anſwered for Sir Patrick: By the civil law jus accreſcendi took no place 
in contracts inter vivoss. 

The Lords waved the point of js accreſcend! ; but found, That the Rain 
fowls did not fall under Sir Patrick's tack; and therefore belonged to the heir, 
January 1682, Sir Alexander Hume contra Mr. Patrick his brother. 

DCCCCL. Found that a ſummons intented after expiring of a tack, for 
payment of a greater duty than is therein contained, doth interrupt tacite re- 
location, March 1682, Netherwood contra Mr. Thomas Rovine. 

DCCCCLI. Found that one purſuing a truſtee to denude himſelf of the 
truſt, was obliged to refound to the defender the expences he was at in eſta- 
bliſhing and enabling himſelf to tranſmit the right, and alſo to relieve him - 
of non-entries, ward, Fc. to which he might be liable by reaſon of the truſt, 
albeit the purſuer was a ſingular ſucceſſor to the granter of the truſt, Janua- 
ry 1684, Gosfoord contra Lord Bargery. 

DCCCCLII. The Biſhop of Galloway having ſet a tack of tithes to Mr. 
| John Innes of Coxtoun, during his life, and after his deceaſe during the life 
of James his eldeſt fon, and for the ſpace of two nineteen years after James's 
deceaſe ; James and his father being both dead, and two nineteen years run 
ſince the death of the ſon, who died firſt, the biſhop contended that the 
tack was expired. | 

Anſwered : The tack being ſet for two liferents, the naming of the ſon is 
not to be underſtood perſonally, but nativ; for otherwiſe the tack would 
be but for one liferent. 

The Lords found the nineteen years to commence from the death of the father, 
who ſurvived his ſon James. But the interlocutor was ſtopped before pro- 
nouncing, till the tack were re-conſidered, March 1684, Bithop of Gallavay 
contra Innes of Coxtoun. 

DCCCCLIII. An obligement to ſet a nineteen years tack after a right 
of excambion, ſhould be redeemed, found lawful, and not to fall under the 
act of parliament concerning tacks after wadſets; the tack-duty was but L. 20, 
and the lands excambed worth 3000 merks, February 27. 1685, Sir Peter 
Frazer contra Fog. . 

DCCCCLIV. In a proceſs of removing againſt a tackſman and ſub-tackſ- 
man, where the tackſman was only warned. 

It was alledged for the ſub-tackſman : That he ought alſo to have been 
warned, fince his being in the natural poſſeſſion was known to the maſter, 

The Lords repelled the defence, December 1685, Thomas Frazer contra An- 
drew Duncan, | 

DCCCCLV. The Laird of Innerleith having ſet a tack for nineteen years 
to James Halyburton and his wife, and to their heirs male or female, ſe- 
cluding aſſignies, except that James did aſſign to ſome of his bairns; and 
after James and his wife's deceaſe, their fon and heir, who ſucceeded to the 
right of the tack, having granted a ſub-tack to his ſiſter's huſband, the he- 
ritor raiſed a proceſs for declaring the tack void as being aſſigned, contrary 
to the proviſion therein not to aſſign. 

Anſwered : The tack was aſſignable to James Halyburton's bairns, and the 
defender's wife is a bairn. 2. The defender hath not an aſſignation but a 
ſub-tack, whereby the maſter hath no prejudice, ſeeing the tackſman con- 
tinues alſo liable to him for the rent. 

Replied : The power of aſſigning to bairns is only conceived in favours of 
James the father, and not in favours of his heirs, and here the aſſignation is 
made by the heir. 2. Tho' a tack granted to one and his heirs, with a 
power to out-put and in- put tenants, or without ſecluſion of aſſignies, might 
be aſſigned, yet ſuch a thing cannot be allowed of here, except bairns ut ſu- 
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pra, are expreſsly excluded. And to grant ſub-tacks is fraudem facere lege, 
teeing oft-times zndu/tria, perſenæ, and the good humour of the tackſman is 
conſidered, 

Duflied : The clauſe allowing the father to aſſign is not taxative, and the 
heir is cadem perſcna; and the daughter's huſband is the ſame with herſelf, 
ſceing a tack in her favours would fall under her huſband's jus mari. 

The Lords found, That the clauſe ſecluding aſignies did not hinder to grant 
ſub-tacks, March 1687, which was thereafter adhered to, Sir James Rechead 
contra Jon Moodie. The like was decided for Madder of Langteun contra 
Lord Tarras, February 1687. 

DCCCCLVI. A vintner purſued for the rent of the ſecond ſtory of a 
tenement poſſeſſed by him as a tenant, claimed allowance in the rent for da- 
mage ſuſtained through Sir James Cockburn, heritor of the two ſuperior ſto- 
ries, his taking oft the roof, which occaſioned the rains to damnify his ple- 
niſhing and his wines, and to ſpoil his change. 

Arfwered tor the purſuer : That any damage ſuſtained by the defender was 
caſual, and not by the purſuer's fault. 

The Lords decerned for the while rent without dedudtion, reſerving the de- 
ſender's damages contra Sir James as accords. And they were of opinion, that 

Sir James could not be liable, the reparations being uſeful to all the ſtories, 
December 8. 1687, Deans contra Cromby the vintner. 
Thereafter it was a/ledged, That the locator conſented to the reparations, in 
ſo far as he was preſent at the dean of guild's viſitation, and did not reclaim. 
And it was a/ledgrd againſt Sir James, That his reparations were not uſual, 
m reſpect he took off the roof, and raiſed the walls, and made a good ſtory 
more with a flat roof, wich occaſioned much rubbiſh, and laid the roof o- 
pen for three or four months. 

The Lerds found both Mr, Deans and Sir James liable for the damage, which 
they proportioned partibus ut ſupra, January 1688. Vide ſupra, No. 948. 

DCCCCLVII. Lamingtcun having ſet a two nineteen years tack to Auchin- 
kck in Preſtoun, for payment of a ſmall tack-duty, and perſonal ſervice, and 
attendance upon the Laird; James Ofwald collector appriſed the tack from 
Auchinleck, who was ſeveral years in arrear for his rent. 

Aliedged for Lamingtoun : That the compriſer ſhould be liable for the by- 
gone rents due to Lamina teun by Aichinteck, as a juſt conſequence of a ſjna- 
lagma, it being reaſonable, that as tacks are real to tenants againſt their ma- 
ſter, the rents ſhould be real to him againſt them and their ſingular ſuc- 
ceſſots. 2. The ſervice in the tack is perſonal, and cannot be performed 
by a ſubſtitute. 3. The tack-duty being ſmall, the ſervice was to be per- 
formed upon the tackſman's expence, as well without as within the ſhire. 
4. The tackſman's obligement to ſerve his maſter being general, he is ob- 
liged to perform the ſervice in any place within the kingdom. = 

Anſwered : Appriſers of, or aſſignies to tacks aſſignable, as this is, are 

not liable for any rents preceeding their poſſeſſion, theſe being merely per- 
ſonal. 2. The ſervice may be as well performed by a ſubſtitute ; but it 
ſhould not be ſtrictly required, eſpecially the defender being in a public 
truſt. 3. Such perſonal fervice ſhould only be performed upon the tenant's 
charges, when the maſter is within the ſhire, otherwiſe a maſter might har- 
raſs his tenants by travelling up and down the kingdom. 4. Except in pu- 
blic expeditions for war the ſervice ſhould be confined within the ſhire. 

Tie Lords ſuſtained the firſt anſwer, but repelled the ſecond, thi rd and fourth, 
in reſbect of the alledgeances and tack, February 17. 1688, Lamingtoun contra 


Jobn Oſwald. 
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DCCCCLVII. A tack ſet to one during his life, and to his heir during 


his life, containing an obligement upon the ſetter and his ſucceſſors to grant 
tacks in all time coming, for the ſame duty to the tackſman's heirs as kind- 
ly tenants, being quarrelled in a reduction, as null for want of an iſh. 

Anſwered : An obligement to ſet a tack is, in Craig's opinion, equivalent 
to a tack, 2. The iſh is certain, at leaſt is made at a definite uncertain time, 
x. the failziour of heirs of the tackſman. 3. The defender hath acquired 
a title of preſcription by forty years poſſeſſion, as heir to the firſt heir in 
the tack, which hath been found ſufficient to validate null tacks, ſet without 
iſſue, canconſent of the patron or chapter. | 

Replied : Tacks ſubſcribed without an ith are null ; and tho' tacks null for 
want of ſolemnities, as the patron or chapter's conſent, &c. may be fortified 
by preſcription, yet tacks null for [defect of] eſſentials, as the tack-duty or 
iſſue cannot be made effectual by preſcription. 

The Lords reduced the tack as null fer want of an iſh, July 20. 1688, James 
Ofwald contra Andrew Robb. 


TAILZIE S. 


DCCCCLIX. Found that where ſums were tailzied to heirs and ſubſti- 
tutes, theſe heirs ought to ſerve to the laſt defunct in fee, tho' no infeftment 
had ever followed ; and that a cognition was not enough, March 1682, Gor- 
don contra Andrew Bruce. Vide No. 178. 

DCCCCLX. Mr. Laurence Charters Advocate being obliged in his con- 
tract of marriage to employ L. 20000, and all the conqueſt, in conjunct fee 
and liferent to himſelf and his wife, and to the heirs-male of the marriage 
in fee, which failing, to his neareſt lawful heirs and aſſignies whatſoever, 
with this proviſo, That, in caſe his other heirs-male ſhall pay the proviſions 
appointed to the daughters of the firſt marriage, they, by their acceptation 
thereof, ſhould be obliged to enter heirs, and denude themſelves of the de- 
funct's eſtate in favours of the heirs-male, upon this clauſe, there being a 
declarator raiſed at Mr. Lawrence's brother's inſtance, as heir-male, who of- 
fered the L. 10000 provided to the daughter, and craved that ſhe might en- 
ter, and denude in favours of the purſuer as heir of tailzie. 

Anſwered : Here was no conſtitution of a tailzie by the contract, but a 
proviſion to heirs whatſoever, failing heirs of Mr. Laurence's body. 2. The 
clauſe imports not an obligement on the heirs-female to renounce and enter, 
but only, that, in caſe they received the ſaid ſum, they were bound by their 
acceptation to enter and renounce, and ſo it is that they would not accept 
the ſum. | | 

Replied : The proviſo imports a tailzie in favours of heirs-male, not of his 
body, which caſe muſt be ſuppoſed, for an heir-male of his body would 
exclude the female from being heir at all. 

Duplied : Eſio there had been a proviſion obliging the daughters to enter 
heir to their father, yet the brother here having been ſerved heir to the father, 
they were not bound to ſerve heir to the brother and denude, &c. there be- 
ing no conſtitution of tailzie, as ſaid is. | 

The Lords ſuftained the anſwer and duply for the daughter, and afſcilzied from 
the declarator, March 1682, Charters contra Charters. 

DCCCCLXI. Sir Robert Hepburn tailzied his eſtate to one with this pro- 
viſion, That he ſhould marry a certain gentlewoman, and if he failed to per- 
+ form, his brother ſhould ſucceed to the eſtate ; the heir of tailzie being re- 
uired to marry the gentlewaman, and refuſing or delaying to do it, the 


Lords found ſhe had intereſt to declare the irritancy for damage and preju- 
dice, 
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dice, tho' the benefit of ſucceſſion would fall to the contraveener's brother, 
who was the next member in the tailzie, February 168 5, Margaret Cockburn 
contra young Con letoun. Vide No. 135. 

DCCCCLXII. In anne 1660 James Earl of Callender tailzied his lands of 
Callender to Alexander Lord Almont his nephew, and the heirs-male of his 
body, which failing, to the Lord Link/hgow's ſecond ſon, &c. without any 
obligement upon the heirs of tailzie not to alter the ſame, or any irritant or 
reſolutive clauſe, and obliged himſelf to warrant the lands from all evicti- 
ons, or other debts than thoſe enumerated in the diſpoſition of the tailzie, 
without reſerving any power to alter or innovate. In anno 1663 Lord Alex- 
ander, in his contract of marriage with Duke Milliam Hamilton's daughter, 
provided the lands to heirs-male of the marriage, which failing, to the heirs- 
male of his body in any other marriage ; and theſe failing, to the other heirs 
mentioned in Lord James's diſpoſition of tailzie, and obliged himſelf to do 
no deed to difinherit the heirs above mentioned. In anns 1672, by a con- 
tract betwixt Lord James and Lord Alexander, narrating the diſpoſition 1660, 
and that a debt had emerged due to the Lord Bramford, which was not con- 
tained in the ſaid diſpoſition, Lord Alexander obliged himſelf to pay and relieve 
Lord James of the ſaid debt, and Lord James diſcharged a debt of 3000 merks 


due to him by Lord Alexander, and warranted the ſaid Lord Alexander a- 


gainſt all other debts than theſe formerly undertaken. Lord Alexander ha- 
ving no children of the marriage, and finding himſelf valetudinary, and that 
my Lord Linhkthgow's tecond ſon was like to ſucceed to the honours and eſtate 
of Linlithgow, for that his elder brother the Lord Living ſſon was childleſs, 
which would confound the two families, he granted a bond of 500000 
merks to Lord Jen Hamilton, for love and favour, and other onerous cauſes 
in general. The Lord Linlithgow's ſecond ſon having ſucceeded to the title 
of Callender, after Lord Alexander's deceaſe, granted a bond to his brother, 
on which he led an adjudication againſt the preſent Lord Callender, and rai- 
ſed reduction of Lord Jahn Hamilton's bond, as a contravention of the ob- 
ligement to do no deed to diſinherit the heirs of tailzie. 

Alledged for the defender, who had alfo raiſed a declarator : That the 
foreſaid obligement not being adjected to the tailzie by Lord James, but by 
Lord Alexander, it could not hinder Lord Alexander to grant bonds, as vo- 
luntary and lucrative tailzies may be altered by the granter. 2. Tho' the 
obligement might be thought onerous as to the heirs-male of the marriage, 
if there had been any, in reſpect of the mother's tocher, and that marriage 
is of itſelf onerous ; it was not onerous as to the remoter heirs, and ſo not to 
be preſumed a ſecurity deſigned for them. 3. The 500000 merks bond was 


onerous as to the heirs of tailzie, in reſpe& of Bramford's debt, which fell un- 


der the diſpoſition 1660 ; and tho' Lord Alexander was obliged to relieve Lord 
James of it, he was not bound to relieve the heirs of tailzie. 4. Lord Alex- 
ander paid ſeveral debts beſides that to Bramford ; and the half of the con- 
queſt, with the ſeveral bygone years annualrents thereof, was evicted by the 
Lord Dumfermling, which was a contravention of the Lord James's warran- 
dice in the diſpoſition 1660, and the contract 1672 : ſo that as Lord James 


would have been liable for theſe to Lord Alexander, his heirs of tailzie muſt 


be alſo liable to Lord Alexander's creditors, and to Lord Jahn Hamilton; be- 
ſides, Lord Alexander hath transferred to the ſaid Lord Jahn an aſſignation 
made to the Lord Alexander, of the Lord Dumfermling's right of conqueſt, 
5. The general diſcharge in the year 1672, being poſterior to the oblige- 
ment to do no deed to diſinherit, cuts it off, there being ſome excepti- 
ons from the diſcharge, and no mention of the obligement, which frmant 


regulam in non exceptis; nor can negative obligements to do no deed in _ 
Judice 
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judice, be more effectual than poſitive obligements to do deeds in fa- 
derem, which are uſual in contracts of marriage, and do not hinder parents 
to difpone. and contract debt even for lucrative and rational cauſes, as was 
decided in the caſe of Litilejobhn's wife, and in the tailzie of Cickburnſpath, 
tho”, to ſecure the tailzie, there was a bond of borrowed money granted to 
the heir, in order to appriſe the eſtate in caſe of contravention, which was 
thought ſtronger than a bare obligement not to diſinherit ; yet the matter. 
was thought fit to be ſettled, and the heir of line, in whoſe favours the 
tailzie was broken, got L. 1000 Sterling of compohtion. | 

Azafivered for the purſuer : By ſuch obligements tailzies that even 45 7n1- 
4% were voluntatis and gratuitous, are ſecured, as in the cafe of Binnie con— 
tra Binmie. 2. The remoter heirs have equally the benefit of the oblige- 
ment, as Lord Alexander's heirs of the marriage would have had, the oblige- 
ment being conceived in favours of all of them without diſtinction. 3. The 
debts above mentioned were paid by the tailzied eſtate and profits, or bor- 
rowed money, which continue a debt upon the heirs. And ſeeing Lord 
Alexander took a diſcharge of Bramford's debt, he deſigned to extinguith it, 
fo as it cannot be any onerous cauſe for ſupporting the L. 500000 bond. 
Again, whatever might be ſaid, had Lord Alexander granted bonds to credi- 
tors for onerous cauſes, yet lucrative bonds, as this to Lord J Hamilton is, 
muſt be looked on as fraudulent, and a contravention of the ſaid obligement. 
4. The general diſcharge cannot be extended to the ſaid obligement, in re- 
ſpect the particular ſum diſcharged was but 3000 merks, and the general 
clauſe ought not to be extended to things of greater import than the parti- 
culars expreſſed, eſpecially to heterogeneous things. And as it had been 
abſurd for Lord James to cut off his own children, if he had any, from 
the {ucceſſion by ſuch a diſcharge; fo it is abſurd to think, that he would 
evacuate the tailzie by ſuch a deed. | 

The Lords repelled all the defences, and reduced the bend in totum. 

But thereafter it was alledged for Lord John, That if the heirs of tailzie 
were not allowed to recur on the tailzied eſtate for debts due by the maker of 
the tailzie, no heir of tailzie would ever pay a farthing of debt, but live plen- 
tifully upon the rents, and tranſmit the debts unpaid as a burden upon the 
ſubſequent heirs. And Lord James was bound in abſolute warrandice by 
the diſpoſition 1660, and the contract 1672, to relieve Lord Alexander of all 
other debts not undertaken, which other debts Lord Alexander paid out of 
the rents which belonged to himſelf, or out of his own proper eſtate, which 
fell not under the tailzie, and hath taken aſſignations to theſe debts. 2. The 
Lord Dumfermling's heirs being provided to the half of the conqueſt- lands 
acquired by Lord James, and having evicted the fame, theſe evicted lands 
were not truly Lord James's lands, but the Lady's, and fo could not be 
tailzied. And Lord Alexander's aſſignation from the Lord Dumfermling doth 
not concern the tailzied lands belonging to Lord James. And it were incon- 
gruous to find the Lord James, and his heirs of line, liable in the contraven- 
tion of the warrandice, and yet that the tailzied lands are not affectable with 
that warrandice : for as the poſterior heirs of tailzie are reputed creditors, in 
reſpect of contravention of the clauſes of tailzie, ſo they ought to be conſi- 
dered as debtors as to any contravention of Lord James's obligement of 
warrandice. | 

 Anfecered : By the clauſe in the contract not to diſinherit, &c. and an- 
other obligement in a contract 1668, to do all things to the benefit of the 
heirs of tailzie, it appeared, that whatever debt Lord Alexander paid, whether 
upon diſcharge or aſſignation, (which have the ſame effect in the heir's 


perſon) is ſimply extinguiſhed as to the heirs of tailzie, who are not pro- 


perly 
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perly heirs of tailzie to Lord James, who was denuded in the year 1660, 
but heirs to Lord Alexander himſelf. 2. Lord Jabn's bond without an one- 
rous cauſe falls under the act of parliament 1621, Lord Atexander being 
debtor to the poſterior heirs of tailzie by the foreſaid obligements. 3. The 
Lord Dumfermling's debt upon the account of the conqueſt was ſatisfied, 
partly by the tailzied lands, partly by the rents thereof, and partly by debts 
by Dumfermling to Lord James, none of which thould afford recourſe againſt 
the heirs of tailzie, or the tailzied lands. 

Replied: In the cafe betwixt Themas Nicolſon's heirs of line and tailzie. 
[the Lords] found debt of the tailzied eſtate paid by, and diſcharged, or 
aſſigned to the heir of tailzie, was to be repaid to his heirs of line by the 
next heirs of tailzie. 

The Lords found, 1. That debts affecting the tailzied tate, or due by Lerd 
James, and paid by Lord Alexander, by the rents and prefits ariſing to him cut 
of the tuilgied lands, whether be bad taken diſcharge ar all gnation upon payment, 
did not furmſh recourſe againſt the tailzied gate. (Tho' ſome thought theſe 
debts paid might recur againſt Lord James's heirs of line and executors ; 
and it was acknowledged, that the rents of the lands reſting in the tenants 
hands, or that were in money lying by the defunct, would not belong to the 
heirs of tailzie, but to his executors.) And the Lerds found no ſpeciality in 
Dumfermling's eviction, and Lord Alexander's right from bim; and therefore 
reduced ſimply the 500000 merks bond, February 26. 1687. 

Thereafter it was alledged for Lord John, That the clauſe in the contract 
could import no more than that the tailzied eſtate ſhould [not] deſcend by Earl 
Alexander's deeds and debts to ſubſequent heirs of tailzie in a worſe cale, or 
with more burden than Earl Alexander had it: and ita eff, that Earl paid 
ſome of the ſaids debts out of his other eſtate ; conſequently his burdening 
the tailzied eſtate pro tanto was no contravention of the obligement, nor a deed 
falling under the act of parliament 1621: and if this be not ſuſtained, no 
Heir of tailzie could ſafely pay any debt upon the tailzied eſtate out of his 
ſeparate fortune, but behoved of neceſſity to break and diſpoſe of the tail- 
zied eſtate, contrary to the very deſign of the tailzie. 2. The warrandice 
muſt operate againſt the heirs of tailzie, as well as the maker's other lands. 
3. Whatever might be pretended (had Earl Alexander left the matter in du- 
his) as to his deſigning the benefit of the melioration of the tailzied eſtate 
by diſburdening it of debt, in favours of the heirs of tailzie; he hath ex- 
preſſed the contrary, by taking aſſignations to himſelf and his ſucceſſors 
whatſoever, and granting the 500000 merks bond. 4. The half of the 
conqueſt was not truly Lord James's eſtate, and ſo fell not under the tailzie, 
but did properly belong to the Lady Dumfermling, Dowager of Callender, 
and her heirs, and was acquired from Dumfermling as an eſtate extrinſic 
from Callender, the Lady not being in the caſe of a creditor in general, but 
of a creditor ſpeciei, to whom the property of the lands belonged. : 

Aiſteered: The 500000 merks bond was a downright contravention of 
the tailzie, being in fraud thereof, and indirectly to overturn it. And Earl 
Alexander having taken the aſſignation in his own name, the debt was ex- 
tinguiſhed by the application; after which he could not make it revive by 
a gratuitous bond. 2. The warrandice can only operate againſt the heirs 
of line of Lord James and his executors, and not againſt the other heirs of 
tailzie, who are creditors by the obligement of warrant as well as Lord A- 
Jexander. 3. Earl Alexander did apply the payment to the tailzied eſtate by 
the aſſignation in his own name. 4. The Lady's right of conqueſt was 


purchaſed by a part of the tailzied lands; and being tailzied by Lord James, 


they cannot be queſtioned as not belonging to their author, 
Yyy The 
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The Lords found, That the bond could not ſub/it for the meliorations, mad 


eden by Earl Alexander's extrinfic efta/e, and reduced the ooo merks bond 
in totum, July 20. 1687. Vide No. 227. 


* SY, 2 * 


DCCCCLXIII. Found that abſolute warrandice in an aſſignation to a tack 
of teinds, did not make the diſponer liable to a ſupervenient burden of aug- 
mentation to the miniſter of the pariſh by act of parliament, January 6. 1682, 
L1uinſden contra Gordon of Tarperſie. | 

DCCCCLXIV. In a reduction at the inſtance of the Biſhop of the iſles, 
of a tack of teinds granted by his predeceſſor to Mr. John Stuart of Aſcog, 
upon theſe grounds. 

1. The ſame was ſet for money-duty, whereas the teind was payable in 
rental-bolls, which was a dilapidation of the benefice, contrary to the a& of 
parliament. | 

2. The tack was granted during the ſtanding of another tack for years 
then to run, when the ſetter was about to be tranſlated to another bi- 
ihoprick. 

Anſwered : It appears by a tack ſet in the year 1607, a little after the act 
of parliament, that the zf/a corpora of the teinds were ſet to the tackſmen, 
which argues, that no rental-bolls were in uſe to be paid for theſe teinds ; 
eſpecially there being no rental of the biſhoprick produced, wherein ren- 
tal-bolls are inſert as the teind-duty, albeit the tackſmen have been in uſe 
to receive bolls for the teind-duty from the heritors. 2. The taking of 
the new tack was a renunciation of the former, which was lawful to any 
body. | 

The Lords having examined the heritors of the iſle Bute, who declared, 
That the duty in uſe to be paid for the teinds of the whole iſle, to the bi- 
ſhop and miniſters, was ſuch a number of bolls, whereof the biſhop had 
a fourth; the Lords found, That the duty quoad the biſhop's part, was in the 
coſe of rental-bolls, and could not be converted to money; and therefore found the 
tach null. Altho' ſince the year 1607, the tack-duty had always been mo- 
nev and not victual, and that the preſent ſilver- duty was twice as much as 
uſcd to be paid to former biſhops, and ſo was not a diminution, but a 
raiſing of the rental, March 1683. 

DCCCCLXV. My Lord Twe-ddale having ſet the lands of P:nkze, ſtock 
and teind, for one duty, the teind being drawn by the Duke of Lauderdale ; 
and the tenants being purſued by Tweddale for their rents, they craved allow- 
ance of a fourth part of the tack-duty for the drawn teind. 

The Lords finding the tack-duty was but reaſonable, they modified only 
a fifth part thereof for the teind, March 1683, Earl of Trreddalè contra te- 

nants of Pinie. 
| DCCCCLXVI. Found that a tack of teinds ſet by a miniſter for his life- 
time, and five years after, without conſent of the patron, did ſubſiſt for three 
vears, and was only null guoad exceſſum. And another tack of the teinds grant- 
ed to the patron, being queſtioned as ſimoniacal, and quarrellable by the next 
incumbent, the Lords found, that, by the act 1. Parl. 21. James VI. and act g. 
Parl. 1. Charles II. patrons are allowed to tranſact with their miniſter for a 
tack of the teinds, reſerving a ſufficient allowance to the miniſter, which by 
law is not fimony, 1ebruary 1684, Archibald Frierland contra the Laird of Or- 
bil/cun. ; h 

" DCCCCLAXVII. A miniſter having aſſigned a tack of teinds he was ti- 
tular of, ſet by himſelf, the Lords found the tackſman, or ſub-tackſman liable 


as 
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as intromitters to the aſſigney, as they were to the titular; but determined 
not if they have a hypothec in teinds as in lands, Juze 1688, Lirithiil contra 
Sir James Cockburn, 


TUTORS ur CURAT ONS 
DCCCCLXVIII. Found that an act of curatory expede before the pupil 


was pubes, was null, and that there was place for a new election of curators ; 
and here this nullity was proponed by the minor, November 1681, bm Pearſon 
contra Mr. James Malteudd. 

DCCCCLXIX. Rebert Lockhart having left a direction under his hand 
to his friends, to fill up after his death his childrens proviſion, in a blank 
ſheet of paper he had figned, and to fill up his teſtament in another blank 
ſigned theet, and inſert therein Mr. John Eilies my Lord Leye and Bailie 
Chiefy, as tutors-teſtamentar ſubſtitute to his wiſe, in caſe of her death or 
marriage; and the being in a treaty of marriage after his deceaſe, theſe per- 
ſons ſubſcribed an order to fill up the teſtament, and inſert themſelves tu- 
tors before the relict was actually married, and afterwards cauſed ſcore the 
blank left to fall up the childrens proviſions in. 


The Lords, upon a contentious debate, found theſe afts to be qualifications of 


acceptance of the tutory, and found the actors liable to comp? as tutors, alths' they 
had done no other deed of adminiſtration during the Whole tulory, February 6. 
1682, William Leckart contra Mr. John Ellies. 

DCCCCLXX. A merchant whoſe eſtate conſiſted of compt- book and 
debts to the value of L.-20000, having left Balledy tutor-teſtamentar, the 
Lords found this defence relevant to purge the tutor's negligence to purſue 
all the debtors in the compt-books, viz. that he had employed the defunct's 
nephew, who had been his apprentice, to draw out a liſt of ſuch of the 
debts as he thought were reſting, which liſt was acquieſced to by the reli, 
who had a ſhare of the free gear, and that he had purſued on the faid liſt, 
and that many of the perſons inſert therein as debtors had aſſoilzied themſelves 
by their oaths, which was the only mean of probation then competent, 
whereby the pupil ſaved much unneceflary expence that would have been 
laid out in purſuing more of the debtors, whom there was no probability to 
overtake, February 1682, Tirias and Turpin contra Balbody. | 

DCCCCLXXI. Found that tutors and curators ought to compt for victu- 
al at the rates of the fiars, tho' they fold at under rates, unleſs they could 
condeſcend on a ſpecial cauſe why it was fold under the fiars, and that they 
ought to hold compt for the full price they got the years they fold above 
the fiars, and could not apply the excreſce above the fiars theſe years, to 
make up what was under the fiars in other years, February 10. 1682, Viſ- 
count Oxford contra curators, &c. 

DCCCCLXXII. In this proceſs it was alſo found, That the factor for the 
curators having died about the end of the curatory, and the relict having 
applied to the Viſcount for a factory, to lift the reſts in the tenants hands, 
which he refuſed, as appeared by an inſtrument taken upon it; and, on the 
contrary, Mr. James Cockburn, [named] factor for lifting the reſts, that the fa- 
ctor and his executor was not liable to compt for the reſts, they being ſo impeded 
to uplift or do diligence againſt the tenants ; altho' now, after (even years, it 
was contended, that ſome of the tenants were inſolvent, February 1682, Vit- 
count of Oxford contra his ſiſter the factor's relict. 

DCCCCLXXII. The curator of Reven of Cairns having gone off the 
kingdom, and left his pupil in family with Mr. WMilliam Clark, whom Mr. 


William, by ſeveral miſſive letters to his friends, called his pupil; and Mr. 
William 
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William (who had the cuſtody of Gairns's papers) having tranſacted with 
his creditors, and got abatements, and having taken rights in his own name, 
Gairus puriued a declarator, that theſe eaſes ſhould belong to him, Mr. Mil- 
lam being in the caſe of a procurator. 

The Lords found, That Gairns having a-cunator, could not properly have & 
procurator ; but found Mr. William liable as negotiorum geſtor, cr factor, 
und that he could not have the benefit f the eaſes, which ought to be forthco- 
ming to the purſuer, deducing-his expences; and Mr. William did not reclaim, 
but rather conſent to this, February 1683, Gairns contra Mr. William Clark. 

DCCCCLXXIV. Found that when a tutor pays out ſums of his own for 
Nis pupil's affairs, he ought to have allowance of annualrent, till the time he 
had or might get in the pupil's annualrents, as was found in Patrick Tarlfer 
and Sandilands's cafe, March 1683, Cornet Murray and his Lady contra her fon. 

DCCCCLXXV. A minor having, after his mafority, intented a reducti- 
on and declarator, that an appriſing acquired by the curator was ſatisfied by 
intromiſſion with the purſuer's eſtate. 

Anſwered for a third party, who had got an aſſignation to the appriſing 
during the curatory': That the appriſing was in the perſon of the curator be- 
fore he was curator, and ſo not being acquired nummis pupilli, he might diſ- 

ne to ſingular ſucceſſors for onerous cauſes. 

Replied : The compriſing was compenſable, in ſo far as the curator had 
intromitted with the minor's money before aſſignation and intimation to the 
defenders, infeftment not having followed on the compriſing. 

The Lords, before anſwer, ordained compt and reckoning, March. 1683, Gri- 
erſon-of Lagg contra Caruthers of Holemains. 

DCCCCLXXVI. The repreſentatives of Ratho, who had been tutor and 
curator to one Spence, craved a yearly allowance for incident charges, which 
they could not condeſcend upon but in the general, that there behoved to be 
charges, the defunct having been at great pains and care about the purſuer's 
eſtate, and improven it to double the value well ſecured. 

The Lords did not give him allowance hoc nomine, vix. for pains and in- 
cident charges, which was not condeſcended on; but they modified the ali- 
ment during the years that the purſuer was entertained in the curator's fami- 
ly ſo high, as that he got allowance of 100 merks yearly upon that conſide- 
ration, November 1683, Thomas M ilſon and his wife againſt the repreſenta- 
tives of Reths. | 

DCCCCLXXVII. Found that one having acted as pro-tutor, by taking 
the pupil into his family, managing his affairs, and intenting a proceſs be- 
fore the council, for recovering the pupil back ro his family, from ſome 
perſons that had ſeduced him away, he, the pro-tutor, could make no advan- 
tage by a gift of the pupil's ward and marriage he had got, but [was] obliged 
to denude thereof upon re-payment of the ſums he paid for it. In this pro- 
ceſs the import of curators authoriſing their minor, not jointly by ſigning to- 
gether unico contextu, but ſeparately, was debated, but received no interlocu- 
tor, February 1683, Tolguboum contra Sir David Thorts. 

DCCCCLXXVIII. Found that when a pupil's tenants are not able to 
pay the bygone reſts before the tutory, and the current rents, the tutors 
may forbear to exact what the tenants cannot ſpare without hazard of lay- 
ing waſte the lands by the tenants being difabled ; albeit it was alledged by 
my Lord Oxford the pupil, That there was no fear of caſtmg the lands waſte, 
for that other tenants, able to pay the rent, would have been got. Burt 
here the curators had been ſo cautious as to procure a precognition by 
warrant of the Lords, conform to which they had acted when their pupil 
as abroad, January 1684, Viſcount of Oxford contra his curators. 


DCCCCLXXIX. 
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DCCCCLXXIX. In a tutory accompt the Lords found, That the tutor 


might conſume the flying cuſtoms, 4:2. hens, capons and chickens (not 
geeſe) without being liable to his pupil for the value; and likewiſe they al- 
lowed him ſome ſtones of butter yearly, in reſpect he being tutor in law, 
and living in a different ſhire from where the pupil's eſtate lay, had frequent 
occaſion to come there to manage the pupil's affairs, January 1684, the 
tutor of Lude contra the Laird of Lude and his curators. 

DCCCCLXXX. A taylor having left his own incorporation tutors-teſta- 
mentar to his children, and they being purſued for not doing diligence upon 
ſome notes and ſubſcribed accompts. | 

Alledged for the defenders : That it was preſumed thoſe notes and ac- 
compts, tho' ſubſcribed, not being in the inventary, were ſatisfied, eſpecially 
bearing date ſome time before the defunct deceaſed. 

Anſwered: It was not to be preſumed, that men who paid debt would 
leave ſubſcribed papers unretired; and people make ſhort inventaries to 
{ave charges of quot and confirmation. 

The Lords ſuſtained the anſwer ; but found the defenders were not obliged to 
do dilizence for compt-book debts that were not mentioned in the inventary, 
February 1684, Duff contra the taylors. 

DCCCCLXXXI. Found that a minor ought to call his whole tutors or 
curators, either at the beginning, or cum proceſſu, to the effect the defences 
of every one may be communicate to the benefit of all, tho' every one may 
be decerned in ſclidum, as was formerly found in the Lord Pitmidden's caſe; 
albeit the contrary was lately decided in William Lockart's caſe againſt 
Mr. John Ellies and others, where the tutor called was only allowed to 
intimate to the reſt of the tutors who were not called, March 1684, Lord 
Napier contra Sir William Nicolſon. This was adhered to as to the repreſen- 
tatives of dead tutors, December 2. 1684: and the like was decided January 
1685, Dalcerno contra Henderſon. 

DCCCCLXXXII. The writer of a teſtament was named therein tutor- 
teſtamentar, having, without confirming or proteſting againſt any acceptation 
of tutory, procured a gift of his pupil's ward and marriage, and having two 
years after the gift conſented to a diſcharge with the pupil of ſome rents 
without deſigning himſelf either tutor or donatar ; and having afterwards 
purſued as donater, : 

It was al/eged: That the purſuer could have no benefit by the gift, being 
to be looked upon as tutor; and his acceptation of the office was inferred 
from the foreſaid circumſtances, eſpecially he being the pupil's uncle. 

Anſwered : The purſuer's writing himſelf tutor in the teſtament can im- 
port no acceptance, and his conſent to the pupil's diſcharge being poſterior 
to the gift cannot be joined to make any qualification of acceptance, and 
tutors are only liable from the date of their acceptance. 

The Lords found him liable as tutor, November 12. 1684, contra 
Cunningham. 

DCCCCLXXXIII. An aſſigney, executor of a pro-tutor, purſuing the 
heir ,as repreſenting his father ; ; 

It was alledged for the defender: That the defunct being pro- tutor to 
the defender, intus habuit, and he has not compted as pro-tutor, and the 
aſſignation was after the intromiſſion. 

Anſwered: The cedent had right to the defunct's father's bonds in 
his own time, and the preſumption ought only to hold where the tutor 
dis ante tutela acquired right to the defunct's debts, which is preſumed to be 
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The Lords, by one ſupernumerary vote only, repelled the defence, and ordained 
the purjuer to find caution for the event of the pro-tutory action: and that which 
principally moved them to pronounce this interlocutor, was, becauſe the 
pro-tutor had not been called to accompt after elapling of ſeveral years. 
Many of the Lords were of opinion that the defence ſhould be ſuſtained, 
and the pro-tutory, compt and reckoning go on in this proceſs, February 
1685, Agnes Niſbet contra Iſobel and Eſther Smiths. 

DCCCCLXXXIV. Found that a curator, not having made inventary of the 
-pupil's eſtate, and left doubles conform to the act of parliament, ought to be 
removed as ſuſpect; altho' it was alledged by the curator, that the pupil had 
but one bond of 10000 merks for his eſtate, which was due by his brother, 
and ſo known to his relations that there needed no inventary: and found, 
That tho' a tutor by act of parliament was not to have expences he had been 
at himſelf for attendance on the minor's affairs and proceſſes ; yet he ought 
to have allowance for what he expended upon the procefles, the ſame being 
profitable to the pupil, and alſo for the pupil's aliment and education, March 
168 5, Burnet brother to Craigmyle contra Mr. Alexander fohbnſtoun curator. 

DCCCCLXXXIV. One Durham, tutor or pro-tutor to Omachy, having, 
as was alledged, taken a right during the tutory to ſome lands wherein the 
pupil's father died in poſſeſſion, and abſtracted the minor's rights; and the 
Lords found, that the tutor or pro- tutor could not invert the pupil's poſſeſſion, 
and appointed him to be repoſſeſſed, ſeeing the tutor did not enter via juris; 
and reſerved the point to be debated thereafter, December 1685, Durham 
of Omachy contra Grizzle Barclay, the tutor's relict. 

DCCCCLXXXV. Bailie George Sinclair, haviag purſued the Lord Sinclair 
his nephew for payment of a bond of 4500 merks granted by Hermi/ton, 
the defender's father, to the purſuer, as his proviſion conform to their 
father's deſtination. I 

Alledged for the defender : That the purſuer, having been one of his cura- 
tors, praeſumitur intus habere ante redditas rationes. 

Anſwered for the purſuer : Tis notourly known, that he never intromitted, 
and that Sir James Cockburn, the co-curator, was ſole intromitter ; and the 
purſuer offered to find caution to refound in caſe he were found liable in the 
event of the compt and reckoning. 

Replied : All curators are liable 77 ſolidum, whether they intromit or 
not. 
The Lords ſuſtained the defender's reply, January 1686, Bailie Sinclair 
contra my Lord Sinclair. 

DCCCCLXXXVI. In a reduction and improbation at the inſtance of 
Sir Andrew Me Dougal, as having right to an appriſing againſt my Lord 
Lovat, compearance being made for Applecroſs, who had right from the 
tutor of Lovat to a prior appriſing; | 

It was alledged for the purſuer: That Applecroſs's appriſings having come 
in the perſon of the tutor of Lovat during the tutory, it muſt be preſumed 
acquired with the pupil's means, and for his behoof. - 

Anſwered for the defender : The alledgeance of intus habes, or of ac- 
quiring to the minor's behoof, is only competent to the pupil and his heirs, 
and not to a creditor or ſingular ſucceſſor by diligence ; and it is only com- 
petent againſt the tutor or his heirs, and not againſt his ſingular ſucceſſors 
in lands and real rights. 

Replied for the purſuer : Rights in the perſon of the debtor are affectable 
by the compriſing. It was ſo found in the caſe of James Cleland and La- 
ming!on againſt a ſingular ſucceſſor in perſonal rights; and there is the ſame 
reaſon why the like ſhould hold in real rights. 


The 
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The Lords ſuftained the alledgeance and reply for the purſuer, and found that 
the ſame was competent to bim againſt a tutor's ſingular ſucceſſer ante redditas 
rationes; and found, That, th it did appear in the event of compting, that 
the tutor had compted qua talis, without claiming allowance for the appriſng 
acquired by him, yet the ſaid appriſing ſhould be always redeemable by the heir 
and his creditor uſ on payment of the true ſums, ſeeing the tutor might have in- 
terrupted the legal by timecuſiy uſing an order, January 1686, Mr. M Dougal 
contra Applecrsſs. 

DCCCCLXXXVII. The Lady Borthwick debtor to Thomas Littlejobn taylor 
in L zoo of an account, having granted bond for it, for behoof of the creditor's 
children, to his brother Andrew Littlejohn, who was tutor-teſtamentar to 
ſome of them, and acted as pro-curator for the reſt ; and the being purſued 
by one Milliamſon, the huſband of the eldeſt daughter, for her proportion, in 
reſpect that Andrew was not curator to her. 

It was alledged for the Lady : That Andrew being tutor to ſome of the 
children, and the defender ignorant of their ages, and the ſum not divided 
among them, ſhe was in bona fide to grant bond to Andrew, and had paid 
him L 200 of the money. 

Anſwered for the purſuer : Debtors pay to pro-curators upon their peril. 
Again, the purſuer's wife not having ſubſcribed Andrew's diſcharge, the 
ſame was not valid, ſuppoſe he had been her curator ; multo minus when he 
was no Curator, 

The Lords were of different opinions about the point if the defender's 
bona fides in theſe circumſtances, did liberate her as to what ſhe had paid. 
But there being L 100 ſtill reſting which exceeded the purſuer's ſhare, Hey 
decerned the defender to make payment of the purſuer's proportion, which took 
off the debate, January 1686, Patrick Williamſon contra Lady Borthwick. 

DCCCCLXXXVIII. In a proceſs of removing a tutor-teſtamentar as 
ſuſpect, for that he had not made up inventaries conform to act of par- 
liament. 

Alledged for the defender: That the defunct gave up inventary himſelf 
of all his eſtate which conſiſted of moveables, and the confirmation of the 
teſtament was a ſufficient notification to the pupil and his friends of the 
eſtate. 

The Lords found, That the tutor ought to have given up inventaries, &c. 
but, in reſpe of the dubietas juris, allowed bim to purge the mora, and make 
inventaries before extracting, December 1686, Martin Mittray contra Thomas 
Gordon. 

DCCCCLXXXIX. Found that a curator of a fatuous woman was not 
liable for the annualrent of her annuity of L 20000, neither during her life, 
nor after her death. It appears that the like will hold in favours of curators 
concerning annualrents reſting the time of the pupil's majority ; tho' by 
practique, tutors are liable, January 1687, Charters contra M*Morran. 
Vide No. 996, 998. 

DCCCCXC. Found that a right acquired to a defunct's bond before 
the acquirer became tutor or pro-tutor, Sc. to the debtor's ſon, is not preſumed 
taken to the pupil's behoof. But compenſation was ſuſtained upon this 
ground, that the tutor had not compted for his intromiſſions with the de- 
fender's means; for which a proceſs was depending at the defender's in- 
ſtance againſt the tutor's repreſentatives, and ready to be adviſed ; the ſame 
mox liquidandum, February 5. 1687, Lady Ninewells contra 1jobel and Eſther 


Smiths. 
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DCCCCXCLT. A tutor having wadſet a piece of land for ſecurity of a 
creditor of the pupil's, and another creditor having arreſted the rents of 
the ſaid land. 

It was aledged for the arreſter : That his arreſtment ought to take effect 
notwithſtanding of the wadſet ; becauſe a tutor could not wadſet more than 
he could ſell the lands without the authority of a judge. 

Anſwered: Tutors may wadſet. 2. The pupil does not quarrel the 
wadſet, and it is jus tertii to the arreſter to quarrel the ſame: and 3- The 
wadſet is equivalent to an aſſignation to mails and duties. 

The Lords preferred the wadſetter, February 1687, Haliday and Howiſon 
contra Winderam and Jobnſton. 

— DCCCCXCIIL A Sheriff clerk's aſſertion that a perſon judicially accepted 
the office of curator found not ſufficient without his (the party's) ſigning the 
act of curatory, December 1686, Hamilton of Aikenhead contra Porterfield of 
Lapland. 

PCCCCXCLIL Found that a tutor-teſtamentars, acting as ſuch, made him 
liable as tutor, and not as pro-tutor, tho' the teſtament was not confirmed, 
February 2. 1687, Agnew of Galdenock contra Sir Andrew Agnew. 

DCCCCXCIV. The Lords reduced (without conſidering leſion) a bond 
granted by a minor having curators without their conſent. The lefion here 
was apparent: for the minor acknowledged a truſt in his father's perſon 
which he (the father) declared to him before his death, and allowed the 
creditor to inſiſt upon qualifications of truſt in his proceſs of payment, 
Nevember 22. 1687, Mr. Patrick Bell contra Crawfurd, 

DCCCCXCV. The Marquis of Montroſe in his teſtament having left his 
Lady, Lord Haddington, Lord Perth, Drummelzier, and Sir William Bruce 
conjunctly, or any of them to be tutors to his ſon, his Lady, and in 
her abſence, my Lord Haddington being fine quo non: the quorum was never 
filled up after the Lord Haddington's death and the Lady's marriage, the re- 
maining tutors purſued a declarator in the name of the pupil, that the nomi- 


nation of the tutors doth ſubſiſt in them, jure non decreſcendi, notwithſtanding 
of the failure or incapacity of fire quo non. 

Alledged for the purſuers : If this nomination fail there will be place for a 
tutor of law, whoſe pretences the nomination was deſigned to obviate, and 
therefore it is preſumed that the defun& intended it ſhould be effectual; 
and as the non-acceptance of tutors to the number of the quorum named, or 
the non- acceptance of a fine quo non would not vacate the conſtitution of a 
tutory, neither can it operate the deſtitution or extinction of it, as was de- 
cided Februory 14. 1672 in Mr. Elkes's cate, and February 1676 in Turnbull's 
caſe. 2. As the tutors are all liable n flidum tho' the reſt were dead, fo 
they ſhould find themſelves in a capacity to act in this caſe tho' the Lord 
Haddington be dead and the Lady married, whereby ſhe falls from the 
office. 3. The word conjunfly imports not, that failing any of them the 
nomination expired, but only that all the five were to act together while they 
were capable to act. And the adjected words or any of them import 
-a lefler number to have been intended which law determines to be the 
major part, and the fine quo non to be one of that number; but ſo long 
only as they are capable to officiate. 

Anſwered by the King's Advocate for his Majeſty, who had written to 
the Exchequer, to inquire if the tutory was evacuated, that he might ſee 
the minor authoriſed with tutors fit to be entruſted with the education of 
his perſon and management of his affairs: 1. The nomination is made, not 
only with a coudly, but with a double fire quo non; whereof the one is 


Jubſtitute to che other: which implies that it was the teſtator's enxa voluntas 
that 
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that failing both the /ine quibus non, the reſt thould have no power to act, 
and the nomination ſhould expire; ſo the Lords found in Riccartoum's caſe, 
and in the cafe of Suttie contra Suttie, that upon the death of one of two cura- 
tors named confunctim, the nomination expired. 2. One of more interdictors 
named confunctim, dying or renouncing, makes the interdiction fall, Craig, 
page 106. ad finem. And generally mandates, or factories, granted to ſeve- 
ral perſons conjunctly, do ceaſe, failing one of the nominees. 

Replied : Tutors are in a quite different cafe from curators, or factors, or 
interdictors ; for the defect of theſe may be ſupplied by the conſtituents : 
whereas the defect of tutors cannot be ſupplied by the defunct, or by the 
pupil, for want of judgment. 2. In the practique of Rzccartoun there were 
but two comm named, whereof one failing, there could no longer be a- 
ny conjunction; whereas failing one of three, or more conjunctly named, the 
nomination may ſubſiſt, ſince notwithſtanding there remains a conjunction. 
And here there was no irritancy adjected to the clauſe fine quo nun, which 
ſeems neceſſarv, J. 47. F. de adminiſtratione tutorum. | 

Duplied : Tutory expires upon the deceaſe of a /me quo non; becauſe de- 
functs often chuſe perſons for that ſome other in whom they have an entire 
confidence are fine quo vn. And there is not only a conjun& nomination, 
but a fin? quo nom adjected, with a ſubſtitution to the fine guo non, which ter- 
mination argues enxam voluntatem in the defunct to truſt none without the 
concourſe of one of theſe. 

The Lords found, That the conſtitution of the tutory was diſſolved, by the fail- 
wg of the fine quo non: but were of opinion, that the tutor's actings fince 
the Lady's marriage did ſubſiſt as valid, in regard this was a new deciſion, 
February 1. 1688. 

DCCCCXCVI. Found that a curator is not obliged, after expiring of his 
office, to ſtock annualrent, or to be liable therefor as tutors are for annual- 
rent after their office ; but it is enough that they leave the annualrents in the 
hands of reſponſal debtors. 

It was alledged in this caſe : That tutors and curators liftmg current annu- 
alrent within the years of their office, and conſequently where they are debt- 
ors to the minor, they ought to ſtock it quia mumm pupullares non debent eſſe 
ottofh. 
3 They neither need to call for the annualrents; nor, having 
called for them, are they obliged to employ them, ſeeing the minor's ali- 
ment and other affairs, perhaps debts, require tutors or curators to have ready 
money by them. : 


The Lords the ſecond alledgeance, February 24. 1688, Thomas Wilſon 
contra Ratho. Vide No. 989, 998. 

DCCCCXCVII. A ſon's dehtor, who paid the money to the father as 
adminiſtrator in law to the creditor, being purſued after the father's death 


at the inſtance of the ſon. ; ; 
The defender alledged : That he had paid by virtue of a decreet of the 


Lords. | 
Anſwered for the purſuer : The ſentence of the Lords was obtained by 
colluſion betwixt the father and the debtor, who got ſome abatement, and 
omitted obvious defences, viz. That the father being inſolvent, ſhould have 
found caution to re-employ the money. 2. That the money being ſecured by 
an infeftment of annualrent, it could not be uplifted but cauſa cogniza be- 
fore the Lords, viz. the neceſſity of uplitting being inſtructed. 3. There 
ought to have been requiſition, conform to the proviſion in the bond. 


Aaaa Replied : 
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Replied : The Lords decreet ought to ſecure the defender, who was de- 
cerned to pay; and the clauſe of requiſition was in the defender's favours, 
with which he might diſpenſe. 

The Lords, before anſwer, ordained trial to be made of the father's condition, 
and what abatement the debtor got, February 1688, James Wilkie ſon to Mr. 
John Willie contra the Laird of Dalgiel. 

DCCCCXCVIIL. Found that tutors or curators are obliged to employ 
moveable debts, or annualrents of ſums, or bonds uplifted by them during 
their office, upon annualrent, within a year after their uplifting of the ſame, 
and that, e contra, they ought to have allowance for what they expend in ali- 
menting the pupil, or in paying of his debts or annualrents. 2. Found that 
a tutor, at the expiring of his office, is obliged to ſtock the whole unuplifted 
annualrents due before, conform to antient practique; but that curators, after 
expiring of the curatory, are not obliged to ſtock unuplifted annualrents, they 
being liable for the reſponſeableneſs of the debtors, or for diligence. 3. Found 
that where tutor or curator are debtors to their minor, they are to be compt- 
able for the annualrent due by themſelves, as for annualrent actually up- 
lifted from other debtors : and the Lords declared they would fo determine 
in time coming, July 10. 1688, Captain Wi/ſon and his ſpouſe contra Foulis 
of Ratho, the curator's heir. | 

DCCCCXCIX. Mr. Ruthven, when he went abroad, having granted a 
factory with conſent of his curators, to Hugh Wallace, and obliged him to 
compt to a quorum of the curators; and he having accordingly compted to 
them for ſome years, and being purſued by Mr. Ruthver's ſiſters, craved to 
be aſſoilzied for the years he had compted. | 

Anſicered: A factor to a curator is in effect in the caſe of a curator ; and 
altho' the compting may give him the benefit of having the curators primo 
loco diſcuſſed, yet the factor muſt be liable in ſub/idium to the minor's repre- 
ſentatives, altho he hath given up his inſtructions to the curators. 

The Lords ſuftained the reply, and ordained the factor to depone, and produce 
what inſtructions be had in his hands, July 13. 1688, Clara and Patricia Ruth- 
vens contra Hugh Wallace. ; 

M. One being purſued for a legacy, alledged, That the ſum legated was 
due by a bond ſecluding executors, which could not fall under teſtament. 

Anſwered tor the purſuer : That the defender being tutor, and neareſt of 
kin to the teſtator, had to preclude his teſtament! fatiionem, unwarrantably 
renewed the bond, which was conceived in his father's time to heirs and 
executors, with a clauſe ſecluding executors. | 

Replied : It is uſual for provident men to adject a clauſe in their bonds 
ſecluding executors, for ſaving of quot and confirmation. 

The Lords decerned againſt the defender ; and found the renewing of the bond 
in other terms than it was before, unwarrantable ; altho' if the tutor had made 
it heritable, by an obligement to infeft, the thing had been leſs queſtionable, 
July 12. 1688, Jobn Reid contra Sir Robert Berkley. 

MI. John Ramſay, third brother to my Lord Dalhouſie, having, in abſence 
of his ſecond brother, ſerved himſelf tutor of law to my Lord's children, 
upon the tutors-teſtamentar lying off and neglecting to accept, for whom 
Sir John Ramſay, one of the tutors-teſtamentar, became cautioner, and was 
by him appointed factor, and acted as ſuch ſeveral years. 

The teſtator's ſecond brother, after his return from abroad, took out 
brieves to ſerve himſelf tutor of law; of which ſervice a bill of advocati- 
on was preſented, upon theſe reaſons; 1. There is already a tutor of law 


ſerved and retoured, whoſe ſervice ought firſt to be reduced. 2. A quo- 
rum 
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: — of the tutors- teſtamentar had accepted, which excludes any tutor of 

LW. 
Anſwered : The firſt ſervice of tutory was null ex evidentia rei, it being 
notour, that h was but the third brother. 2. The tutors-teſtamentar had 
lien off for ſeveral years, and ſuffered a tutor of law to ſerve. And Sir 
Jobn Ramſay, one of the teſtamentars, accepting, had renounced the office, 
by becoming cautioner for the pretended tutor of law. 

The Lords repelled the firſt reaſon of advacation, but ſuſtained the ſecond ; and 
found, That the tutors-teſtamentar accepting before the brieves of tutor of law 
were ſerved, (tho not within a year of the dęfunct's death, when they might have 
accepted did exclude the fervice, and that Sir John might yet accept as tutor- 
re/tamentar, July 28. 1688, Captain George Ramſay contra Lord Dalhouſie and 
tutors. 


K 
MII. Samuel Moncrief having taken a bond of borrowed money, bearing 


annualrent, from Captain Sparrow, for a ſum far exceeding what was truly 
lent: and the bond being queſtioned as exorbitant, the Lords reſtricted it 
to the ſum truly lent, and intereſt at 6 per cent. July 168 1; altho' it was 
here pleaded, that the money being lent in order to merchandiſe, and fo 
employed, Moncrief might have made much more profit than the intereſt at 
6 per cent. and the borrower did actually make more profit by the ſame. 

MIII. It being alledged: That the taking full annualrent anno 1673, with- 
out allowing retention, was uſury. 
It was anſwered : That the creditor being an illiterate man, and the debt- 
or one about the exchequer knowing the law, who ſent the diſcharge into 
the country, filled up with the full annualrent, to deceive the ignorant cre- 
ditor, the creditor could only be liable in repetition of the retention-money. 
2. The act of parliament did not reſtrict annualrents for that year to 5 per 
cent. but only allowed the creditor to retain one of (ix ; fo that he was not 
obliged to retain it, tho' he might, towards the releaſe of the affeſsment im- 
poſed on the lands. 

The Lords, in this circumſtantiate caſe, aſſoilgied from the uſury, and allow- 
ed retention of the 1 per cent. out of any ſubſequent annualrents, December 13. 
1682, William Brown contra Patrick Dickſon miller. 
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MIV. Patrick Yeaman of Dryburgh, having adjudged his debtor's ward- 
lands, and being infeft and dying within the legal, and his ſon's marriage 
being gifted and paid, the ſon purſued a declarator to hear it found, that 
the avail of his marriage being debitum fundi, ſhould be refounded before 
the adjudication could be redeemed. 

Many of the Lords were of opinion, that the purſuer's claim was not re- 
levant, ſeeing he was put to pay the avail of his marriage through no deed 
of the debtor, but ex accidenti, by his father's leaving a ſon unmarried at his 
death. And by the like conſequence a diſponer of ward-lands baſe, would 
be liable in warrandice upon their warding to the ſuperior, which were ab- 
ſurd, ſeeing theſe caſualities happen by the nature and reddendo of the ward- 
holding, and not by any deed or fault of the debtor ; tho” it might be other- 
wiſe in recognition incurred through the diſponer or debtor's fault. 

The Lords decerned in abſence, the defender not compearing, December 2. 
1681, Yeaman of Dryburgh contra Inneringty. Vide No. 1008. 5 
| v. 
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MV. Found that a precept of clare conſtat, given without any refervation 
by a ſuperior to his vaſſal, whereupon he was infeſt, purged not only bygone 
feu-duties and the entry, but alſo ward-duties intromitted with by the vaſ- 
{a] before the entry, unleſs the ſuperior had gifted the ſame to ſome other 
before the precept, February 1682, Earl of Caſſils contra Lord Bargeny. 

MVI. The Earl of Annandale being vaſſal in ſome lands, as a part of the 
lordſhip of Terthorrel, diſponed the ſame to another holding baſe of himſelf ; 
and the ward of theſe lands falling by the minority of this Earl of Annan- 
dale, the Marquis of Queenſberry, as ſuperior of theſe lands, purſued the 
Ear] for maills and duties. | : 

Allaged for the defender: No proceſs ; the heritable poſſeſſor not being 
called. 2. The Earl cannot be liable for the maills and duties, he not being 
intromitter therewith ; nor can the heritor be liable unleſs he hath intromit- 
ted, theſe duties not being debitum fundi. 

Anſwered: The purſuer is content to call the ſub - vaſſal crm proceſ/u. And 
2. He is not obliged to know any but his own vaſſal; for he hath not ac- 
knowledged the ſub-vaſlal's right flowing from the Earl: and the ſub-vaſſal's 
poſſeſſion by virtue thereof muſt be conſidered as the Earl's poſſeſſion, as a 
tackiman's poſſeſſion is reputed the ſetter's. 

The Lords, before anſwer, ordained the ſub-vaſſal to be calted cum proceſſu, 
February 1684, Marquis of Queenſberry contra Earl of Annanda/e. 

MVH. In a poinding of the ground of ſome lands belonging to Stanhope, 
and holding of Drumelzzer, at the inſtance of the donatar of Drumelzter's 
marriage. | 

Aliedged for the defender: 1. The defender's lands were feued out be- 
fore the year 1633, and ſo are only liable for the feu-duty, conform to ſeve- 
ral ſtatutes concerning the feuing of ward-lands. 2. Drumelzter was obli- 

ed not to ly out, and being entered, to enter the defender's heirs, conſe- 
quentiy is liable in warrandice ; for if Prumelgier had entered, he would 
have ſatisfied the ſuperior before his entry, which would have prevented the 
gifting of the marriage. 3. The gift is to Drumelier's behoof, and ſo he 
muſt communicate a proportion to the defender, upon his paying a ſhare of 
the compoſition. 

Anſwered for the purſuer : Albeit the contract of alienation in feu be before 
the year 1633, infeftment was not taken thereon till the year 1634. and the 
ſeiſin only by which the vaſſal is zz ferdo, is to be conſidered. And as the 
ſuperior could not have craved the caſualities of ſuperiority in the contract 
before ſeiſin, neither can the vaſſal have any benefit by the contract, as being 
before the 1633, when the ſeifin was after it. 2. The proviſion, that the 
ſuperior ſhould not lie out, imports only, that he ſhall enter when in law + 

he may enter. And a ward-vaſſal cannot force his ſuperior to enter him 
till his majority : befides, tho' he were entered, the land would be liable to 
the caſuality falling by the predeceſſor's death, and the unmarried apparent 
heir's minority. 3. The defender can have no benefit by the gift, tho' to 
the ſuperior's behoof, ſeeing it is notour, that ward-lands are naturally ſub- 
ject to the hazards due by the reddendo, for which a ſuperior is not liable in 
warrandice, unleſs he be ſpecially obliged to relieve wards and marriages, 
future as well as paſt, or that the right is but a wadſet; and here the ſupe- 
rior was only bound to warrant from fa& and deed. 

The Lords found the defender's lands liable to the caſuality of the marriage, 
feeing the ſeiſin was not before the 1633; and found the ſuperior not liable in 
warrandice : but found, That the gift being to the beboof of the ſuperior, by 
whom the ward was incurred, he onght to communicate the ſame to the defender, 


upon bis paying à proportion of the compoſition, and of the expences wared cut in 
| procuring 
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procuring the ſame. But the Lords did not, in the computation of expences, 
allow to Drumelgier the expence of a journey to London, to wait upon the 
Duke of Lauderdale, to whom the half of the benefit of the ward belong- 
ed, in reſpect the journey was not neceſſary, and that the excreſce, ſubducing 
expences he would have been at, at home, was but ſmall. But the Lords 
allowed 2000 merks the purſuer gave to Sir William Purves Solicitor ; and 
found the quota of the compoſition paid, and deburſed expences, probable by 
Drumelzter's oath, without any other inſtruction. But found the defender 
not obliged to pay any ſhare for the Duke of Rebeſs's half of the ward, there 
being no money paid to him; albeit it was alledged that the Duke of Ro- 
theſs did not exact his ſhare out of a kind retribution for ſeveral ſervices 
performed to him by the purſuer, whereby the defender, to whom the Duke 
ſtood under no ſuch obligation, ſhould have no benefit. And the Lords found 
the defender liable for no annualrent or damage, ſeeing the compoſition and 
expences might have been ſooner purſued for. 

The defender a/ledged : That ſeeing the avail of the marriage was conſide- 
rably augmented by his feu-lands and other eſtate, a proportion of the compo- 
fition ſhould lie upon that. 

Anſwered : The whole compoſition doth not exceed the ſum that would 
have been the avail of the marriage, tho' the defender had no other eſtate 
but the ward-lands. 2. Marriage being the reddendo of ward, and by law 
the avail accreſcing by reaſon of the ward-vaſlal's vaſſal's other eſtate, the 
vaſſal is liable thereto ex natura tenendriæ. 

The Lords repelled the defence, January 1686, Major Buntin and Drumelzier 
contra Murray of Stanhope. 

MVIII. A wadletter of ward-lands having deceaſed, and his ſon having 
got the gift of ward, the donatar in the redemption contended, That the 
duties during the ward might not be imputed to the rents of the wadſet. 

The Lords repelled the defence; and found the debtor of the wadſet was not li- 
able for the wadſetter's ward, nor ſo much as the compoſition paid for the gift, 
February 1687, Agnew contra Agnew. Vide No. 1004. 

MIX. Blair Drummond having, for the behoof of my Lord Chancellor, 
purſued Innernytie for the taxtward-duties of the barony of Kinaird. 

Alledged for the defender: That Str—##tham Paterſon had a gift of his 
ward in general, which comprehended taxt-wards alſo, 

Anſwered : Ey the cuſtom of exchequer, gifts of ward do not compre- 
hend taxtward, unleſs expreſſed, in reſpect taxtward is looked 2 as a part 
of his Majeſty's property, and of the nature of a feu-duty, for which the 
ground and lands may be poinded; whereas ſimple ward is of the nature of 
a temporary infeftment, and the intromitters only liable; and a gift is com- 

unded for in exchequer as a caſualty. 2. The defender had other ward- 

ds untaxed, which was the proper ſubject of the ſaid gift. 

The Lords repelled the defences, and decerned, February 1687, Blair Drum- 
mond contra the Laird of Innernytie. | 

MX. In a purſuit for ward-duties at the inſtance of the ſuperior. 
 Alledged for one who had an infeftment out of the lands: That the ſupe- 
rior had conſented to the heritable bond, upon which the infeftment pro- 
ceeded, which imports a confirmation. 4 

Anſwered : The conſent ſaves only from recognition, and is at moſt but a 
confirmation de me, not a me, to denude the diſponer, and to make the annu- 
alrenter the ſuperior's vaſſal, ſeeing the bond contains not an obligement for 
double infeftments. 

The Lords ſuſtained the anſwer, January 1687, Duke of Qyeenſberry contra 
Gordon of Spadech. 

Bbbb MXI. 
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MXI. Nicol Edgar, who was infeft upon a compriſing of a ward-tene- 
ment in the year 1654, having diſponed the right of appriſing to Sir Godfrey 
M. Culloch, in anno 1664, and died in April 1667; Mr. George Dickſon Advo- 
cate, upon a gift of ward from the King, purſued for the ward-duties fince 
Nicol's deceaſe, who left a minor very young. 

Alledged for the defender: 1. The appriſing is extinct and ſatisfied by in- 
tromiſſion with maills and duties before Nzco/'s deceaſe : at leaſt, 2. It was 
ſatisfied after his deceaſe within the legal. 3. There was an order uſed by 
a ſecond appriſer within the legal. 

— rs for the donatar : Tho' the firſt alledgeance be relevant, the ſe- 
cond is not; for the ward opened to the ſuperior by the vaſſal's death be- 
fore extinction: and any poſterior intromiſſion could not prejudge the ſupe- 
Tior of his caſualty, tho it might ſecure the debtor againſt expiring of the 
legal: nor doth it concern the ſuperior that the debtor may be prejudged, 
if the rents of his lands and marriage be more than the ſums appriſed for, 
ſeeing the ſuperior did not hinder him to redeem the appriſing before Ni- 
col's deceaſe ; and he may have recourſe againſt the compriſer as accords. 
3. The order uſed after Nicol's deceaſe, who had jus quæſitum before the or- 
der, (but) will hinder the legal to expire againſt the ſecond appriſer. 

Reflied : Compriſings being but legal hypothecations for the debt, it is 
not reaſonable the debtor's lands ſhould be any longer affected, when the 
debt is paid by intromiſſion within the legal or otherwiſe. And if the debt- 
or redeem by payment within the legal, the ſuperior can only claim the 
-money due upon the order of redemption as ſurrogatum: nor ought the 
debtor to be in a worſe caſe by the compriſer's leaving a minor behind him. 
2. The act of parliament extinguiſheth by intromiſſion as to all effects, and 
conſequently as to the ſuperior's pretenſions: for after extinction the debtor 
becomes liable to the ſuperior for all his caſualties. And in Mowat's cafe 
contra Kirkonnel, July 20. 1671, the Lords found intromiſſion after the debt- 
or's death within the legal to extinguiſh, ſo as the ſuperior might have the 
benefit of the debtor's ward during his minority. 2. Compriſings of proper- 
ty cannot be more liable to the ſuperior's caſualties, than wadſets confirm- 
ed de me: for an appriſing is introduced only to ſupply the defect of the 
ſuperior's conſent. Now, upon redemption of a wadſet of ward-lands, 
where the wadſetter's ward was fallen, the ſuperior can have no more but 
the redemption-money, which may be very little, ſeeing any perſonal debts 
or compenſations, at leaſt exiſting before the ward of the wadſetter fell, 
will ſatisfy in a redemption of wadſet: and the like ſhould hold in the re- 
demption or extinction of appriſings. 

Duplied for the donatar: The ſuperior being forced by law to take the 
compriſer for his vaſſal, it is juſt that he have all the caſualties ariſing by 
him; and it was the compriſer's fault, that proceeded to take infeftment 
without reſting upon a charge, and the debtor's fault, that did not redeem 
before the appriſer's death. And it was unjuſt to ſhuffle vaſſals out and in 
to the ſuperior's prejudice. 2. The act of Parliament concerns the reverſion 
and order as it is regulated between debtor -and creditor, but not the ſupe- 
rior's profits: and the practique cited does not meet, but is in favours of 
the ſuperior who may claim the benefit of extinction of the appriſing, 
when he can have more benefit by the debtor's ward than by the appriſer's, 
whoſe heir perhaps was major ; and by law the ſuperior may pay the debt 
when he is charged, and take the appriſer's right. 3. The appriſing is liker 
a diſpoſition than a wadſet. 

The Lords having made an act before anſwer, and there being ſeveral 
diſcharges of the intromiſſions before Nicol Edgar the appriſer's —_— 
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The Lords found, That there remained then a confiderable part of the apprifng 
unſatisfied, and decerned the intromitter for the years after Nicol's death during 
the legal, which was current many years by the minority of bis beir. But the Lords 
did not adviſe the ſecond and third alledgeance: whereupon there was a 
declarator of redemption raiſed by the defender ; who being broke and in 
the Abbay, none appeared for him at advifing, December 1687, Mr. George 
Dickſon and Forreſter contra Sir Godfrey M.Cullicb. 

MXII. Upon the death of Robert Brown, who had an improper wadſet of 
Gleghorny's lands, affected with a backtack, there was a proceſs raiſed at the 
inſtance of the King's donatar of ward, for maills and duties of the land 
fince the ward and a liquidation of the heir's marriage. 

Alledged for the defender: 1. Robert Brown was not the King's vaſſal, in 
ſo far as the wadſet was to be holden à me or de me, and the confirmation being 
indefinite of the infeftment taken on the precept, the defender reſtricts it to 
the infeftment de me; and ſo the confirmation ſhall give him no benefit as 
the King's vaſſal: and if Gleghorny die, the caſualties of the ſuperiority will 
fall by his death ; and the confirmation of the baſe right will only ſecure 
againſt forfeiture, 2. Eſto the defender's ward were fallen, yet there being a 
backtack never declared, and the defun& not in poſſeſſion, the maills and 
duties cannot exceed the backtack duties ; and the confirmation is equivalent 
to the King's conſent to the backtack, which imports non repugnantiam. 
3. The wadſet was a redeemable right, and the defunct had intromitted 
with the rents of the lands upon a compriſing for the backtack duties, which 
rents exceed theſe backtack duties and the ſums in the wadſet. Now this 
ought to be ſuſtained againſt the ſuperior, as well as it would be ſuſtained 
againſt a ſingular ſucceſſor in the wadſet. 

Anſwered for the purſuer : The indefinite ſeiſin following * a precept 
to take infeftment both de me and à mc, anſwers to both holdings, and is 
preſumed to —_— the beſt holding, unleſs it had expreſsly born the te- 
nendas to be only of the baſe ſuperior : and now the defender hath no ele- 
ction, multo minus after the caſuality hath emerged ; and therefore the con- 
firmation muſt be applied to the infeftment a me. 2. The ward of the 
wadſet lands falls to the ſuperior, and the backtack doth not reſtrict the 
right, but poſſefſion, in which ſenſe it is not real quead the ſuperior, and 
muſt ſleep during the ward, juſt like a tack ſet by the heritor : nor doth the 
ſuperior's confirmation import any conſent but ſuch as is congruous to his 
own right of ſuperiority : for it is not to be ſuppoſed, that he intended there- 
by to prejudge himſelf of his caſualties, which are uſually reſerved in confir- 
mations. And a conſent to a tack not in a way of confirmation, being no 
act of a ſuperior, is ſtronger than a confirmation of the backtack duties. 
And as a confirmation of a baſe infeftment would not hinder the ſuperior to 
exclude the party ſo infeſt from maills and duties, multo minus can the confirma- 
tion in ſo far as relates to the backtack : but both muſt ſleep during the ward. 
3. Intromiſſions with the duties of lands, after declaring of the backtack or 
other extrinſic intromiſſions, do not extinguiſh the wadſet, as intromiſſions 
within the legal in appriſings do by act of parliament, unleſs before the 
wadfſetter's death application had been made by way of compenſation, And 
tho' extrinſic payment to a wadſetter, even upon an unregiſtrate diſcharge, 
or payment by poinding of goods, hath been ſuſtained to extinguiſh the 
wadſet, in prejudice of a ſingular ſucceſſor thereto, yet that cannot be ob- 
truded againſt ſuperiors quoad the reddendo of their ſuperiority. 

The Lords repelled all the defender's three alledgeances, in reſpec of the an- 


fevers made thereto. And in the reaſoning it was doubted by ſome, if the _ 
verſer 
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verſer might redeem the wadſet during the minority, February 1 5. 1688, 
Lord Chancellor contra Charles Brown. Vide No. 828, 609. 


'WARRANDICE. 


MXIII. One who had difponed lands with abſolute warrandice, being quar- 
relled for a liberty and ſervitude of caſting ſome peats in a moſs, granted 
by his authors in anno 1625, the Lords aſſoilzied the defender, in reſpect the 
ſervitude was ſo old and notourly known, and fo inconſiderable in theſe 
parts, March 1682, Gordonſton and Nicolſon contra George Paton. 

MXIV. Some acres of kirk-lands formerly diſponed with abſolute and 
real warrandice, being deſigned for a glebe, the party recurred upon his 
warrandice againſt the diſponer : | 

For whom it was alledged : That this eviction happening by virtue of a 
public law, cannot fall under the warrandice, eſpecially conſidering, that 
tho' his danger might have been foreſeen, as arifing from the nature of 
church-lands, yet the ſame is not expreſsly provided againſt in the clauſe of 
warrandice. 

Anſwered for the purſuer : The clauſe of warrandice ſecures from all e- 
victions, dangers and inconveniencies. 2. The preſent eviction doth not 
occur from any ſupervenient law, but from the ancient laws of the king- 
dom, whereby church-lands are naturally liable to be deſigned for glebes. 

The Lords decerned in the declarator of eviction, February 1683, Bonnar con- 
tra Lyon of Brigtoun. ; 

MXV. One having, for onerous cauſes, aſſigned a ſum contained in a 
bond, and diſponed an appriſing that had followed thereon, with abſolute 
warrandice, and purſued the receiver for the ſum agreed to be given for 
the diſpoſition and aſſignatioun. 

Alledged for the defender: That the appriſing was not a profitable right, 
the worth of the lands appriſed being exhauſted by preferable rights and 
diligences. 

Anſwered : The warrandice, tho' abſolute, can import no more, ſave that 
debitum ſubeſt. 

Replied : Tho' abſolute warrandice in the tranſmiſſion of n:mima avb:to- 
rum imports only debitum ſubeſſe, yet it operates a full ſecurity and re- 
ſponſableneſs of the debtor, when rights and diligences of lands are diſ- 
poned. | 
n The Lords ſuſtained the reply, March 1683, Mr. Nathaniel Fyfe contra Whyte 
deacon of the ſhoemakers in Perth. 

MXVI. The faid cauſe (No. 1015.) being again called, and it appearing 
from the affignation produced, that the bond was principally diſponed and 
aſſigned, and the appriſing conſequentially, and that the appriſed lands were 
not diſponed, and that the clauſe of warrandice, tho in the terms of abſo- 
Jute, did not warrant the appriſing in ſpecial, but only the aſſignation in ge- 
neral, the Lords found, That the warrandice did import only debitum ſubeſſe, 
November 168 3, Hhite contra Mr. Nathaniel Fyfe. It was informed, that 
the defender got a great eaſe of the appriſing. It may be debated, that tho 
the appriſing, which is but a diligence, had been principally diſponed, the 
warrandice ſhould import no more. Tho aliter if the lands be diſponed 
principally, and all the diligences in conſequentiam. 

MXVII. Lands wadſet being evicted by my Lord Errol the ſuperior, for 
the not payment of the feu- duty for years before the wadſet, the wadſetter 
agreed with, and got a great eaſe from the ſuperior, being bis advocate, 
and thereafter purſued a recourſe of warrandice upon the eviction, claim- 
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ing 2000 merks as the ſum agreed to be paid to the ſuperior, and 500 
merks for his pains and expences in agreeing with the ſuperior. 

Alledged for the defender: That he could be no further liable for evicti- 
on, but for the true damage ſuſtained thereby. And had the ſuperior con- 
firmed the wadſetter gratis, there could have been no ground of eviction. 

Anſwered : There being no abatement given at the agreement, but at the 
payment upon perſonal conſiderations of ſervices done to the ſuperior, the 
defender can have no benefit thereby. 

The Lords found, That the defender could be only liable for the ſums truly paid 
out to the ſuperior by the purſuer, and the expences he was at probable by his oath ; 
but there being a part of the compoſition 7 7 to the ſuperior, they allowed large 
expences, and modified 1000 merks inſtead of 2500 claimed, March 1684, Mr. 
Alexander Birnie contra Frazer of Techmurie. 

MXVIH. Lethem being purſued on a contravention of a clauſe of warran- 
dice, contained in a contract of alienation, he offered to repone the purſuer 
in his own place, and refund expences. 

Anſwered for the purſuer : That res was not integra, he having in con- 
templation of that bought in another prior right. 

The Lords ſuſtained the defence of reponing, &c. February 1687, Earl of 
Marſhal contra Scot of Letbem. The like defence was ſuſtained for Sir Jobr: 
S. Clare contra Lord Southeſe, June 1687. 

MXIX. Sir Robert Sinclair of Lockermacus having granted to my Lord 
Caithneſs a backbond of reverſion, of an expired appriſing of the lordſhip of 
Caithneſs, at Sir Robert's inſtance, obliging himſelf to denude upon payment 
of 108000 merks to himſelf, and 12000 merks to Orton; and Sir Robert 
having thereafter made over his adjudication to Broadalbin, upon payment of 
the 108000 merks, and burdened the tranſmiſſion with the reverſion, in fo 
far as concerned Orton's debt. Southeſe, as come in place of Orton, purſued 
Sir Robert Sinclair's ſon upon contravention of the warrandice, by his father's 
ſo denuding himſelf of the adjudication. 

Alledged for the defender: The reverſion contained no obligement in fa- 
yours of Orton, but was only an a& of kindneſs in Sir Robert, which cannot 
be interpreted to the prejudice of his own right, to hinder to take payment 
before Orton got payment of his debt; nor is Orton's right prejudged by the 
tranſmiſſion of the adjudication, which is burdened therewith. 

Anſwered : After the backbond Sir Robert entered into articles with my 
Lord, whereby he was obliged to denude upon payment of his own debt 
only. 

Redlied : Theſe articles were but a paper depoſitate in my Lord Hatton's 
hand upon conditions. 2. Whatever was in theſe articles, yet Broadalbin's 
right was, de facto, burdened with Orton's debt. And Orton had not appri- 
ſed the lands, nor could have done any effectual diligence the time of the 
firſt backbond, the adjudication being expired. 

Duplied : Broadalbin's affairs are perplexed ; and therefore the burdening 
his right will not ſo effeQtually ſecure Orton, as if the right had remained 
with Sir Robert. 

The Lords found, That the ſaid articles were a contravention of the back- 
bond. But thereafter, upon the defender's offering to purge the contraven- 
tion, and diſpone the adjudication for that effect, the interlocutor was ſtop- 
ped till June. s e 

MXX. Balnagoun having in the year 1617, granted a diſpoſition of ſome 
lands to Sir John St. Clare of Stevinſon, who by a backbond, apart to Alexan- 
der Roſs truſtee for Balnagotn, declared them redeemable upon payment of 
25000 merks at Whitſunday * to remain irredeemable. The 
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Tight of the lands came by progreſs in the perſon of Andrew Roſs of Tayn, 


and the reverſion came in the perſon of Alexander Roſs of Guymes, in the year 
1643. Alexander R:ſs diſponed the reverſion, with Balnagown's conſent, to 


Dumbell, and took his backbond, that the reverſion ſhould be redeemable for 


36000 merks. In the year 1645, Balnagown diſponed the lands irredeemably 


to Mr. Alexander M<Kenzie for 50000 merks ; and thereafter diſponed the lands 


again to Dumbeth, upon payment of 14000 merks, and delivered up to him his 
former backbond. Dumbeth finding that Balnagown had made double aliena- 


tions, purſued this Bahnagown for warrandice, and for damage and intereſt. 


Alledged for the defender : 1. It was the obligement of reverſion granted 
by Dumbeth, anno 1643, that was diſponed to Mr. Alexander M. Kenzie, and 
the property was diſponed to Dumbeth, which are conſiſtent, not being de 
eodem ſubjefto. 2. Dumbeth's right in anno 1643, was prior and preferable 
to Mr. Alexander's; and Mr. Alexander is not purſuing. 3. The defender 
offers to purge M*Kenzze's right, as was ſuſtained in the act 1672. 4. The 
eviction cannot exceed repetition of the 11000 merks paid without annualrent 
or damage, becauſe uſure non debentur nifi ex pacto; and Dumbeth having 
the right of reverſion, might have uſed an order, and attained poſſeſſion of 


the lands, which extended to twenty five chalders of victual. 


Anſwered for the purſuer : 1. Here are double alienations, which is pu- 
niſhable by act of parliament. 2. The purſuer may either follow out his 
right, or cedere juris, as was decided Sharp contra And 
Mr. Alexander got a right of property, and not a fimple aſſignation to the 


| reverſion. 3. The defender ought not to be allowed to purge, res not be- 


ing integra: and were he indulged that favour, he behoved to purge in- 
ſtantly, which is impoſſible, part of the lands being in the poſſeſſion of ſin- 
gular ſucceſſors. 4. Not only ought the money paid (as being in effect the 
price of land) to bear annualrent, but the worth of the lands ought to be 
conſidered, there being damnum or lucrum ceſſans to the purſuer, in ſo far 
as the rent of the land exceeds the annualrent of the money. Again, the 

urſuer uſed an order, and conſigned the wadſet money, which was im- 
peded by a deed of the defender's author, v/z. a reduction of Alexander's 
right to Dumbeth ex capite inhibittonts. 

Replied : Nothing in the act of parliament allows recourſe of warrandice 
upon other terms than before the a&, but it irrogates a further puniſhment 
upon the ſeller of the lands; and the deciſion is but a ſingle one. 2. The 
11000 merks paid to Alexander Roſs was not the price of the land, but of 
the reverfion ; for Andrew Roſs had the right of the wadſet : and by the 
civil law intereſſe certum nunquam excedit duplum pretii in quo ineft fimplum. 
Again, the purſuer's order was not legal, and the reduction ex capite inhibi- 
tionis was no impediment but colluſive, for not- production of a writ in 
Duinbeth's hand: befides, the ground of the inhibition was only L. 40 Scots 
a year, whereof no eviction ever followed. | 

The Lords having called Balnagoun, and finding that he could not purge 
M*Kenz:e's right, they decerned for the 11000 merks paid, and decerned 20000 
merks in name of damage, June 1687. 


WADTTE-T 5. 


MXXI. Dr. Paton having a wadſet of the lands of Panbells from one 
Eralame, redeemable upon payment of 14000 merks, and in caſe of not- 
redemption at Whitſunday 1657, the wadſet was to expire upon the doctor's 
paying in 5500 merks to Grahame, which was declared to be the full 


worth of the reverſion, In anno 1659 he diſponed the lands irredeemably 
in 
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in truſt to Airdech, his brother-in-law. The act debtor and creditor 1661, 
prorogated the legal of wadſets for the ſpace of five years. After Airdoch's 
death, his ſon and his tutors, before they denuded of the truſt, acquired 
the right of Grahame's reverſion, who had uſed an order devito tempore, and 
inſiſted in the redemption of the wadſet. 

Alledged for Dr. Paton's heir: That it was contra bonam fidem to acquire 
the reverſion, in prejudice of the exuberant truſt granted to Atrdech his 
uncle; and the Lords found, that a gift of forfeiture acquired by the pur- 
ſuer, could only be effectual to him for what he paid for it in reſpect of the 
truſt ; and @ pari no more can be required for the reverſion. 2. Efto there 
had been no truſt, the warrandice could only ſubſiſt for damage and intereſt, 
which can only be extended to what was paid for the revertion, and that, 
Paton was willing to allow to Airdach. 3. The contract with Grabame con- 
taining a liquidation of the reverſion, as the full price thereof, the failzie 
to redeem at Whitſunday 1657 was not purgeable ; for this was not the caſe 
of pactum lezts commiſſoria, but a vendition of the reverſion for further ſum 
than the wadſet was granted for. As to my Lord Tull:bardine's cafe, there 
was a wadſet ab initio; and the paying in a further price for the reverſion 
was in a poſterior deed, wherefore the Lords found the not-redemption purge- 
able: whereas here the liquidation of the reverſion in the firſt contract, made 
it debord from a regular wadlet, and reſolve in a vendition, with a convention- 
al retraction. | 

The Lords thought not the difference material betwixt a reverſion liqui- 
dated in the firſt contract, and one liquidated by a poſterior deed : nor did 
they determine fingly upon the point of truſt, which was narrow to conti- 
nue the effect thereof in the perſon of the heir who acquired the reverſion, 
the truſt being perſonal guoad fidem et diligentiam ; but alſo determined up- 
on the general head of damage above urged, as if there had been no truſt, 
and waved other points, December 20. 1681, Airdech contra William Paton : 
but the Lords found, That wadſetters might acquire the right of reverſion with- 
out communication. But here the heritable right was diſponed irredeem- 
ably. 

XXII. Found that a party who had a tack of parſonage teinds might 

acquire the right of the annuities from my Lord Loudoun without communi- 
cation, the teinds not being ſet free of that legal impoſition and burden, De- 
cember 21. 1681. Hume of Eccles contra can Hume. 
MxXXIII. The Earl of Traquair having granted to the Earl of Southeſt an 
infeftment of ſecurity in ſeveral lands for a great ſum, containing an aſſig- 
nation to the rents, and power to enter to poſſeſſion and uplift, upon being 
comptable for his intromiſſion over and above the annualrent of the money, 
the Earl of Southeſe was called to accompt ; but the rental not being con- 
deſcended on in the contract, the Lady Traquarr produced a rental under 
the hand of one Burnet, factor to Southeſe, the firſt year of his entry, of 
L. 10296, another in the year 1659, under Southeſt's hand, for L. 10333, 
and other three rentals ſigned by Southeſe to chamberlains, vig. one in the 
1674, for L. 6500, ancther in the 1675, for L. 6900, and a third in the 1676, 
for L. 8700. The queſtion was, If the firſt rental ſhould be the rule for 
all the years ſince Scurheſe's entry to poſſeſſion, as in the caſe of appriſers, 
in regard, by the nature of the contract, he was liable to intromit from his 
entrv. 

The Lords found the firſt rental ſhould be the rule till the year 1659, and the ſe- 
cond rental of that year ſbauld be the rule till the 1674, and the next three ren- 
tals for the reſpefive years 1674, 675, 1 670 ; and that the laſt rental in the 
1676, ſhould be the rule in all time thereafter, unleſs Southeſk could inſtruct a 


reaſon 
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reaſon for abating of the rental. The ſpeciality in this cauſe was, That the 


lands were graſs-rooms, that are not ſet in tack, but from year to year: ſo 
that the rent was ſubject to variation, January 18. 1682. 

MXXIV. Magbybill having granted a wadſet for 8000 merks, with an 
obligement to pay in and be accomptable for the ſuperplus, over the current 
annualrents; thereafter an eike of 2500 merks was made to the reverſion, 
but was not regiſtrate : and the wadſetter being purſued by an adjudger af- 
ter the eike, for extinction of the wadſet by intromiſſion with the ſaid ſu- 

erplus. | 

4 The Lords found, That the unregiſtrate eite was null quoad the adjudger ; but 
that it was titulus coloratus bonæ fidei ad percipiendos fructus, not only tell 
the adjudication or citation in this proceſs, but even till ſentence therein. Altho' 
the reaſon being a nullity in jure, the defender had not probabilem cauſam liti- 
gandi. But the proceſs had not depended long, and was to the behoof of 
the debtor's apparent heir. And it was a/ledged for the purſuer, That altho' fitu- 
lus bone fidei may hinder to repetere frudtus conſumptos, yet the defender having 
alſo a valid title in his perſon, viz. the 8000 merks, the ſuperplus, ought to 
be imputed to the extinction of ſo much thereof yearly; March 1680, Jobn 
Dunlop contra Porterfield of Duchal. 

MXXV. Found that, in order to reſtri& the rents of the wadſet to the 
annualrent, ſecurity needs only to be offered for the annualrent, and not for 
the ſors, ſeeing the infeftment continues a ſecurity for that, March 1683, 
Earl Marſhal contra wadſetters. 

MXXVI. In a declarator of extinction of a backtack ſet by a wadſetter, 
for not- payment of the backtack-duties for ſome years. X 

Alledged for the defender: That there was no irritancy in the backtack. 

The Lords found, That as a tack might be declared void by the aft of ſederunt, 

for not-payment of the duty, unlefs the taciſman would pay bygones, and find cau- 
tion in time coming, ſo a backtack, tho containing no irritancy, might be decla- 
red void; and therefore they declared conform to the ſummons : but allow- 
ed ſome time to the purſuer to purge and find caution, November 1682, Mar- 
garet Finny contra James Finny. And November 1683, the Lords found the 
like between Sir Andrew Dick and Mr. John Gordon. | 

MXXVII. The late Earl of Mar/ha/ having, in the year 1661, offered 
caution, and required his proper wadſetters to reſtrict, this Earl of Marſhal, 
as having right to the property and reverſion, raiſed a proceſs to have the 
wadſetters declared liable for the ſuperplus. 

Alledged for the defenders : The clauſe in the a& of parliament allowing 
the offer of caution during the not-requiſition, imports, That the craver of 
the benefit of reſtriction ſhould be liable to the requiſition : and this purſuer 
not being liable thereto, for that he is a ſingular ſucceſſor, cannot crave the 
benefit of the reſtriction, unleſs he ſubje& himſelf to the requiſition. 

The Lords found the defenders alledgeance relevant, February 1683, Earl 
Marſhal contra wadſetters. This deciſion ſeems to be irregular, the clauſe 
in the act importing no more but the condition of the wadſet the time of 
the requiſition, vig. that it were not looſed: for in the caſe of requiſi- 
tion there was no place for reſtriction, the party's mind being then to re- 
ceive his money, and not to let it lie in wadſet. Thereafter, March 1683, 
the Lords allowed the Earl to be liable for the requiſition after five years, 
from the date of the interlocutor, then it was ſtopped ; and in March 1685, 
upon a debate in preſence, the Lords found juſt the contrary. 

MXXVIII. It being alledged againſt a declarator of redemption of a wad- 
ſet, That there was a poſterior infeftment of annualrent for other ſums, 


and the bond bore a proviſion, That the annualrent ſhould not be redeem- 
| | able 
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able until the whole ſums due by the granter any other manner of way, were 
alſo paid; ſo that the wadſet could not be redeemed till the ſums for which 
the annualrent was granted were alſo pale. " RF 

The Lords finding the wadſet not burdened with the proviſion, and the 
rights being ſeparata jura, they declared as to the wadſet, the ſum therein 
not being by way of eik to the annualrent, nor regiſtrate as eiks ought to be, 
March 1685, Sir George Lockhart contra Laird of Walſteun. "= 

MXXIX. Found that a wadſet (tho' it was very lucrative, and bore relief 
of all public burdens, and ſome of the hazards mentioned in the act of par- 
liament) was not to be reſtricted to the annualrent from the date of the wad- 
ſet, but from the offer of caution, as had been formerly decided in the caſe 
of Captain Hume of Foord contra Jean Telfer in Dumbar, in reſpect the wad- 
ſet did not ſecure againſt all the hazards mentioned in the act of parliament, 
vi. fruits, tenants or war, December 168 5, Dowie contra Cuninghame. 

MXXX. The Lady Dryburgh having voluntarily reſtricted her jointure of 
fixteen to twelve chalders of victual, in favours of her fon and the heirs male 
of his body, ſecluding heirs female, with this proviſion, That if payment was 
not made at the terms appointed, ſhe ſhould return to the ſixteen chalder, 
and the reſtriction be void; the terms of payment not being obſeryed, ſhe 
purſued for the whole ſixteen chalders. OE = 
. © Alledged for the creditors of the fon who was dead: That they were con- 
tent to purge bygones, and to pay in time coming. 

5 — : This being a voluntary reſtriction, and no failzie, or pactum 
commiſſorium in wadſets, was not purgeable now, as had been ſeveral times 
decided. | 

Replied : The clauſe, not being taxative and perſonal to the ſon, was ap- 
priſable by his creditors. | 
The Lords allowed. the. creditors to purge between and Candlemaſs; and 
they did not conſider if there was an onerous cauſe for the reſtriction or 
not, as was done in the Lady Dean's reſtriction, November 24. 1686, Lady 
Dryburgh contra creditors. This deciſion ſeems contrary to ſome former de- 
cifions. Vide No. 178. * 

MXXXI. One Ramſay in England having right to the reverſion of a lu- 
crative proper wadſet in the perſon of Clapperton of Mylliecleugb, required 
him to take caution and quit the poſſeſſion; and inſiſted in a compt and rec- 
koning for the ſuperplus above the annualrent. 

Aedged for the defender: That the offer was not ſufficient ; becauſe, 
1. It was made by a notar for ſtrangers who were minors, and no procurato- 
ry mentioned in the inſtrument, or ſhown. 2. The offer was but general, 
without naming any perſon : ſo that it could not be conſidered, if the cauti- 
on was ſufficient. Leda at | 

Anſwered : The act of parliament requires no inſtrument, or that the par- 
ty ſhould be preſent, or ſend a procuratory : and if that had been queſtion- 
ed, a procuratory ſhould have been ſent and ſhown. 2. The defender did 
not defire to know the cautioner's name ; and he hath no prejudice by the 
delay, having poſſeſſed ſince. And as to any ſuperplus rent above the an- 
nualrent, the defender is in lucro captando, and the purſuer in damno vitandb. 

The Lords ſuſtained the requiſition to reſtrict, June 16. 1688, Ramſay contra 
Clapperton of Wylliecleugh; which is contrary to former deciſions. 


Dddd SUPPLEMENT. 


— 
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Some practiques either not at all, or not ſo clearly ſet down 
T HIRXR LAG E. 


1. Piece of land, which was a part of the barony of Torphichen, and aſtricted to 

"A that mill by a bond of thir being acquired by the Lord Haddingtoun, 

and diſponed to Couftoun, cum molendinis, Ic. in the tenendas, and with abſolute gene- 
ral warrandice, and Couſtown being diſtreſſed, recurred upon the warrandice. 

The Lords found, That altho* the clauſe cum molendinis, &c. in the tenendas, might 
impower the buyer to build a mill, and would exeem him, if the diſponer had right 
to the mill of the barony to which it was anciently aſtricted, yet ſeeing the buyer 
could. not-but ſuppoſe, that theſe.lands, as all lands, were aſtricted to the. mill of the 

«barony, (to which the diſponer had no right, and. did not in the warrandice ſpecial- 
ly provide againſt the aſtriction, the Lords found it did not fall under the general wars 
-randice, June 21: 1672, Sandilands contra Earl of Haddingtoun.  _ - | 
II. One Mr. Bandoner being infeft in the mill of a. barony by the abbot of Culroſs, 
with the multures and aſtriftions thereto . belonging in general, without the words, 
omnium . creſcentium in territ, c. purſued one Collier for the abſtracted mul - 
Alledged 2 the. purſuer: That: the defender being · thus aſtricted, and having no 
clauſe cum molendinis in his infeftment, uſe of coming to the mill with any corn, 
as oats, was ſufficient to ſave the preſeription of liberty for the barley, altho' they 
were not able to prove that barley came, or that there were abſtracted multures reco- 
vered for barley, this being the mill of the barony. f | 
The Lords generally inclined:to think, that aſtriction being only general, and 
not omnium granorum, c. the poſſeſſion-of grinding oats was not enough to prove the 
uſe. of grinding barley and other grain; altho' it were enongh if the aſtriction was 
omnium granorum creſcentium in terris of the lands aſtricted, as was found in Waugb- 
toun's caſe, June 26. 1635, December 1672. The like in Olipbant of Condy contra O- 
lipbhant of Roſſy, July 4. 1673, where the defender by his charter was aſtricted to 
bring omnia grana creſcentia ſemine et decimis exceptis. | 

III. Found that a bond of aftriftion.of-multures.did not prejudge the ſingular ſuc- 
ceſſor in the lands, unleſs the creditor of the bond acquired poſſaſſion conform, be- 
fore the ſingular ſucceſſor's right; and that till then it was but a perſonal right, Pit- 
taro contra Stewart of Reduyre, December 12. 1673. 

IV. The abbot of Kinroſs having feued out ſome lands of the abbacy for a feu · du- 
ty pro omni alio onere, exattione, &c. and with a clauſe cum.molendinis-et multuris in the 
tenendas, but not in the diſpoſitive clauſe.; and the feuar being purſued for abſtracting 
multures, by the abbot's ſucceſſor in the mill, who had got the mill long after the 
foreſaid feu. | 

The -- -— the feuar Free from aftriftion by reaſon of the ſaid charter, Janua- 

14. 1676. | 
To. The abbot of Haywood having diſponed a piece · of land · feu, with a mill that 
was on it, and the ſequels reddendo five merks, and the multures af the. lands feued. 
it was alledged againſt an action of abſtraction, 1. The word ſeguelt implies the mul - 
tures, and the clauſe in the reddendo of multures is ineonſiſtent, and ſeems an error. 
2. The mill to which the purſuer would have the defender's lands aſtricted, is not 
within the barony and abbacy; and the mill of the barony and abbacy being ruinous, 
'the defender might grind his corns where he pleaſed. 
The Lords repelled the firſt defence, in reſpect of the quality of aſtriftion.in the redden- 
. do, and found the diſpoſition of the mill was only for outſucken multure, and did not extend to 
the lands frued; bat fonnd the ſecond defence relevant, That the mill was not in the barony, 
#mnle/s be would prove that the defender bad been in ufe to come to the ſaid mill, tb W - 
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the barony, for the ſpace of forty years, January 15. 1679, Grierſon of Chappe! contra 


Gordon of 5 . | | | 

VI. Found that where the miniſter hath not the teinds in victual but in money, if 
the tenant grind the ſame, he-ought to grind it at the maſter's mill, and pay mul - 
ture therefor, January 28. 1681, Grierſon of Chappel contra Gordon of Spadoch. | 

VII. Found that immemorial poſſeſſion of coming to an abbot's mill did not in- 
- duce a thirlage, unleſs the purſuer had band, act, or rollment of court, or decreet 
abſtraction, before the forty years poſſeſſion, to be a title of preſcription ; and that 
the abbot's charter of the barony cum molendinis et multuris, was not a ſuſſicient title a- 
_ the vaſſals, who had their feus from the abbot free of aſtriction, January 1681, 
.Earl of Haddingtoun contra feuars of Metroſs. 


EIN. BD: 8. 


VIII. Found that inhibition did interrupt tacite relocation, ſo as the intromitter 
with the teinds would be liable for a fifth of the rent for all years after the inhibiti- 
on; and found that the defender having as tackſman intromitted with, or led any 
part of the teind before inhibition, he might lead the reſt of it after the inhibition, 
and for that year the relocation was not interrupted, unleſs it were alledged, that the 
:tack{man did dolofe lead the ſaid part before the uſual time of leading, thereby to pre 
vent the inhibition, June 10. 1673, Lady Strathnaver contra Renton of Billie. And 
pare 95-3 the intromitter would be liable in a ſpuilzie, otherwiſe only for 
tne. 4 i : | ; 

IX. — having a tack of the paſturage · teinds from one of the prebends of 
the chappel- royal of Stirling, being purſued for the vicarage, excepts, that he had 
been in poſſeſſion for many years to lift the vicarage, as a pendicle of the 1 
teinds, and that it was the cuſtom of the prebendary, which the Lords found rele- 
vant, altho vicarage was not expreſſed in the tack, February 3. 1674, Blair contra 
-pariſhioners of Ningartb. This practique is not in Scair. 

X. Kobertland having a tack of the teinds of his barony, lying in the pariſh of 
Stuarton, diſponed a part of the ſaid barony, with all right, title, and intereſt he 
had to the teinds of the ſaid lands, and aſſigned the tack of teinds as to the lands 
diſponed: and the diſpoſition acknowledges, that there was a full price paid for lands 
and teinds, warrants the teinds from fact and deed only. And there being a locali - 
ty due to the miniſter out of the whole barony in general, which for many years af - 
ter the diſpoſition was wholly paid by Robertland, and his tenants in the lands not 
:diſponed ; and the minifter having thereafter diſtreſſed Sir Adam's tenants, Sir A. 
dam intented declarator, that Robertland ſhould relieve the lands diſponed of the pay- 
ment of any part of the ſtipend, there having been a full price paid for the teinds, 
and which the Lords declared; altho' it was alledged for the defender, that he diſ- 
-poned all intereſt he had in the teinds, and with warrandice from fact and deed. But 
the Lords laid weight on the freedom the purſuer had all the years paſt, which clear- 
ed the meaning of parties. And here the defender had taken a right of appriſing 
againſt the whole barony, led againſt his predeceſſor his brother, reſerving Sir Adam s 
right. And here the apprifing was yet in the perſon of the defender-diſponer, and 
11g ppriung 
ſo accreſced, February 1678. 


TUTORS AvD CURATORS. 


XI. Found that a tutor or curator purſuing ante redditas rationes, as aſſigney to 2 
debt due by the minor, was preſumed to have acquired the ſame nummis pupilli, for 
the pupil's uſe, November 9. 1666, L. Toxch contra Seaton. 

XII. In an action for removing of a ſuſpect tutor, at the inſtance of the pupiP's 
grandmother on the mother's fide, the Lords finding the ſuſpicion to be but light, 
they, by conſent of parties, joined another in the adminiſtration. of the tutory, to be 
named by the purſuer, July 5. 1667, M*Brair contra M. Brair. Here it was debated 
by the purſuer, that his action was qua . | 

XIII. In the action tutelæ, Sutties contra the heirs-of the deceaſed tutor, who had 
died durante tutela, the Lords found the defenders liable for annualrent of houſe and 
dand · rents, conſiſting in money from the next term (viz. half a year) after the terms 


of 
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of payment. But if the rents were victual, they allowed the tutor a whole year to 
uplift, and employ the ſame on annualrent, or do diligence therefor ; and that he 
was obliged to have uplifted and employed, or done diligence in the reſpective times 
mentioned. 2. But it was found that the tutor was not bound to uplift annual- 
rents, altho* he had occaſion to expend on the minor's affairs for paying debts, which 
he did out of land-rents or principal ſums; and that the tutor was not liable to em- 
ploy annualrents, tho? actually uplifted, whether they were current annualrents with- 
in the tutory, or due in arrears before the pupil's predeceſſor's death, altho' all the 
minor's eſtate left ſhould be but bygone annualrents ; and that he might expend the 
land-rents, tho” he had annualrents lying by him. Jem, Found the purſuers obliged 
to allow of what annualrent was in the debtor's hands, they being ſolvent. But here 
the purſuer did not examine things ſtrictly, moſt points being decided of conſent. 
Item, The Lords are in uſe to find, that tutors and their heirs are liable for annualrent 
of annualrent, after expiring of their office of tutory, ſeeing they ſhould have had 
all in readineſs. But here the tutor died before the minor's pupillarity expired: and 
here the defenders did not oppoſe. And in the action Kintore contra the 
Lords found this laſt point, which was debated contentiouſly in præſentia, and if the 
tutor died pendente tutela, that his heir was not liable for any annualrents remaining 
in reſponſal debtors hands, ſeeing the debtor neither ought nor ſhould have lifted the 
fame durante tutela; altho' he ought and ſhould have them ready lifted, if he had 
lived to the expiring of the tutory. And as to annualrents actually uplifted, and 
not expended by the tutor who died durante tutela, the tutor's heir was only found 
liable for annualrent thereof after the minor's tutory expired, and not @ tempore mor- 
tis teſtatoris; which was carried by one vote upon this reaſon, that as the heir's father 
might have'keeped them by him all the time of the tutory, the heir ſhould not be in 
a worſe caſe, and the next tutors may purſue for them at any time; and the purſuit 
here was not till the minor was pubes; but found in quantum the tutor or his heir is 
lucratus by them, that they ſhould be liable, July 1669. | 4 

XIV. The Lords were of opinion, that a tutor could not warrantably make a ſum 
that was heritable before his turory, moveable ad hunc effectum to impower his pupil 
to tate "thereon, in prejudice of his heir. But they did not think but a tutor might 
have rendered heritable a ſum that was moveable before his office, tho' thereby the 
pupil would have been incapable to teſtate thereon, Fuly 19. 1671, Sharp contra Crich- 
ton; not in Stair. Caſtlebill's Pratt. tit. tutors and curators, No. 12. 

XV. Found that a tutor intromitting with coal-rent, where there is quotidian 
obventu, in the beginning of that year wherein the minor becomes major, is not 
obliged-to continue his intromiſſion a day after the majority, tho? it happen between 
legal terms, Caſs contra Ellies, January 3.1672. Caſtlebill's Pratt. tit. tutors and 
curators, No. 16. | 

XVI. A tenant of the Marquiſs of Huntley being purſued to remove by him and 

his curators, excepted upon a tack ſet by my Lord Middletoun, as tutor to the Mar- 
quiſs; replied, A tack ſet by a tutor could endure no longer than the tutory : which 
reply the Lords ſdſtained, tho' the advocate and others thought it hard. Caſtle- 
 wbilÞs Pratt. tit. tacks and rentals, No. 3. 
XVII. A curator having purſued the other four to find caution to ſave him free 
and ſkaithleſs at the pupil's hands, in reſpect they managed all things at their plea- 
ſure to the pupil's prejudice; and likewiſe the cautioner for the tutors was dead, 
without any to repreſent him. | 

The Lords ſuſtained proceſs only for renewing the caution, in caſe the other was inſuf- 
Ficient. CaftlehilFs Pratt. tit. zutors and curators, No. 20. 

XVIII. It was debated but not determined, if a minor or idiot, having had a tn- 
tor dative, if upon the tutor's death, there could be a tutor of law ſerved, or only 
another tutor dative, January 1573, contra Kirkdells, and thereafter 
my Lord Nevoy got a tutory dative; but the interlocutor was delayed. Caſtlebill's 
Jratt. ibid. No. 22. > 


